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Introduction
The federal Violence Against Women Act of 2005 (hereinafter VAWA 2005) requires states and
territories that receive STOP (Services Training Officers Prosecutors) formula grant funds to certify
that they are in compliance with certain rules about the medical forensic examination provided to
victims of sexual assault and other rules dictating the appropriate response to sexual assault
victims. 1 Specifically, these rules require that victims need not participate in the criminal justice
system or cooperate with law enforcement in order to receive a medical forensic examination, or
receive reimbursement for charges incurred on account of the examination. 2 These two rules are
referred to as “forensic compliance mandates.” Because these two rules have significantly changed
the criminal justice response to sexual assault, they have been referred to as “the earthquake in
sexual assault response.” 3
For victims who choose to report the assault to law enforcement, VAWA 2005 also requires that
victims cannot be compelled to undergo a polygraph examination as a condition of the
investigation moving forward. 4
Minnesota receives approximately $2 million in STOP funds annually. 5 Therefore, Minnesota must
certify that it is in compliance with these rules in order to continue to receive this funding.
Minnesota is in compliance with these rules through two state statutes, Minn. Stat. § 609.35
(2003) and § 611A.26 (2007).
Although Minnesota is in compliance with these rules through statute, many details associated with
the implementation of these rules remain uncertain. This uncertainty causes confusion for sexual
assault victims as well as the professionals providing services to victims. For example, in some
Minnesota jurisdictions, there is confusion about where sexual assault evidence collection kits from
victims who have not yet decided whether to report the case to law enforcement will be stored or
how long such kits will be stored. Because responsibility for payment of the medical forensic exam
falls to the county where the assault occurred, there is great variation in payment practices across
Minnesota’s eighty-seven counties. In some jurisdictions, the use of reporting options, often
referred to as anonymous reporting, create confusion. Few Minnesota jurisdictions have policies in
place that allow a victim to change a case that began as unreported to a standard report to initiate

1

42 U.S.C.A. §3796gg et seq. For the full text of H.R. 3402 Violence Against Women and Department of Justice
Reauthorization Act of 2005, see United States Department of Justice Federal Legislation webpage, available at
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=109_cong_bills&docid=f:h3402enr.txt.pdf
2
42 U.S.C.A. §3796gg-4.
3
Kimberly Lonsway & Sgt. Joanne Archambault (Ret.), The Earthquake in Sexual Assault Response: Police Leadership
Can Increase Victim Reporting to Hold More Perpetrators Accountable, Police Chief Magazine (Sept. 2010) available at
http://www.policechiefmagazine.org/magazine/index.cfm?fuseaction=display&article_id=2201&issue_id=92010 (last
visited March 3, 2011).
4
42 U.S.C.A. §3796gg-8.
5
The Minnesota Department of Public Safety, Office of Justice Programs (OJP) is responsible for distributing STOP funds
to individual programs or agencies in Minnesota. According to OJP, VAWA requires fifty percent of these funds be utilized
to support criminal justice based special projects, five percent to support court-based efforts, and forty-five percent to
deliver direct support services to victims.
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an investigation. Finally, few Minnesota jurisdictions have written policies in place on any of these
topics.
So, although Minnesota is compliant with the letter of the law, more work needs to be done to
ensure Minnesota is compliant with the spirit of the law as well. This document is designed to
assist Minnesota jurisdictions with the creation and implementation of written policies on forensic
compliance topics. We hope this document can help eliminate confusion and ensure that victims
of sexual assault in Minnesota receive the care that they are due under both federal and Minnesota
law.
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The Sexual Violence Justice Institute at the Minnesota
Coalition Against Sexual Assault

This document is a product of the Sexual Violence Justice Institute
(SVJI), a special project of the Minnesota Coalition Against Sexual
Assault (MNCASA). SVJI’s mission is to encourage the victimcentered investigation and prosecution of sexual assault cases by
supporting multidisciplinary collaboration and providing
multidisciplinary teams with training and resources. In Minnesota,
these teams are most often called SMARTs, or Sexual Assault
Multidisciplinary Action Response Teams. 6 SVJI provides intensive
technical assistance to twelve SMARTs within Minnesota, as well as to
several national teams. Because of these connections, we are in a
unique position to see the benefits that multidisciplinary collaboration
lends to the challenges associated with meeting forensic compliance mandates.

SVJI’s Forensic Compliance Project

SVJI was awarded a grant from the State of Minnesota, Department of Public Safety, Office of
Justice Programs (hereinafter OJP) for a project to improve the quality and management of the
medical forensic examination process for victims of sexual assault, in response to the VAWA 2005
forensic compliance mandates.
SVJI’s Forensic Compliance Project began in August 2009 and concluded in July 2011. The
Forensic Compliance Project was managed by Sara (Thome) Gonsalves, Project Attorney, and a
multidisciplinary Advisory Board of well-qualified professionals. The Advisory Board met a total of
six times to discuss forensic compliance mandates within Minnesota, determine strategy on the
most complex points and develop some of the recommendations set forth in this document.
Individuals and agencies who contributed to the Advisory Board included:
–
–
–
–
–
–

–
–
–

The Minnesota Chiefs of Police Association;
Trisha L. Cook, Minnesota Indian Women’s Sexual Assault Coalition;
Sarah Fries, Program for Aid to Victims of Sexual Assault;
Shellene Johnson, Minnesota Coalition for Battered Women;
Minnesota Hospital Association;
Individual Sexual Assault Nurse Examiners (SANEs) and Sexual Assault Forensic
Examiners (SAFEs) representing SANE programs and hospitals statewide, including:
- Dr. Bergeron, Essentia Health Duluth Clinic;
- Ellen Johnson, SANE-A, RN, CEN, CPEN, Regions Hospital;
- Valerie Evje, RN, SANE-A/P;
- Cory A. Morff-Whitman, RN, BSN;
The Minnesota County Attorneys Association;
The Minnesota Sheriff’s Association; and
The Minnesota Bureau of Criminal Apprehension.

6

Across the nation, multidisciplinary teams addressing the community and criminal justice response to sexual assault are
also known by other acronyms, such as SART or SAIC. See Part II, The Language of Forensic Compliance: Glossary.
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How to Use This Document

This document is designed to provide Minnesota jurisdictions with important information,
considerations, and practical examples in order to implement victim-centered written policies on
forensic compliance mandates. In jurisdictions where written policies may already be in place, this
document is designed to help assess whether those policies are victim-centered, and contain
provisions that meet the spirit behind forensic compliance mandates, and not just the letter of the
law.
This document is designed for use by all disciplines responding to sexual assault victims: healthcare
professionals, law enforcement officers, victim advocates, prosecutors and other community
agencies engaged in the response to and support of victims. Guidance on how to best utilize and
engage these various disciplines is also contained within this document.
Throughout this document, frequently asked questions about forensic compliance
mandates are addressed. Frequently asked questions are set apart with the
symbol to the right. Although some frequently asked questions may reflect the
reality within your jurisdiction and some may not, we recommend reading the
entire document to obtain a holistic view of forensic compliance mandates and
the strategies we propose to meet these mandates.
Jurisdictions will be guided through a series of “decision points,” or questions
that must be addressed in order to ensure compliance with forensic compliance
mandates. Decision points are set apart with the symbol to the left.

This document also addresses federal and Minnesota law that affect forensic
compliance mandates. Statutory language is set apart with the symbol to the
right.
Finally, model policies are provided. Model policies are examples of written
policies that we believe represent a victim-centered approach to meeting
forensic compliance mandates. Model Policies are set apart with the symbol to
the left.
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Limitations of This Document

The recommendations and model policies provided have been tailored to correspond with
Minnesota statute, demographics and other characteristics, therefore, this document is not
intended to provide guidance to other states, or tribal or territorial governments outside Minnesota.
VAWA 2005 forensic compliance mandates primarily affect the response to adult and adolescent
victims of sexual assault, therefore, this document will only address this population, and will not
focus on the medical or legal response to child victims/pediatric patients.
Finally, the recommendations and model policies provided here are not intended to serve as
mandates or definitive examples of best practice. Because the VAWA 2005 forensic compliance
mandates went into effect relatively recently (2009), the tools, policies or practices that may
emerge as “best practice” are still in development. Our hope is to provide education, guidance,
and concrete examples of policies that may work, and foster the implementation and further
innovation of these policies within Minnesota.

Reproduction of Materials

This document may be reproduced, in whole or in part, on the condition that full credit is given to
the Sexual Violence Justice Institute @ Minnesota Coalition Against Sexual Assault for the content
development. Model policies or other documents found throughout this document or in the
Appendix may also be reproduced, in whole or in part, on the condition that full credit is also given
to the original authors. Original authors, whenever possible, are listed in the footnotes.
This document is to be cited in the following format: Sara G. Gonsalves, J.D., Sexual Violence
Justice Institute, Minnesota Coalition Against Sexual Assault, Minnesota Model Policies for Forensic
Compliance (2011).
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The Language of Forensic
Compliance: Glossary
In order to understand forensic compliance mandates and the methods put into place to achieve
compliance, it’s necessary to learn some new terminology. Since forensic compliance mandates
went into effect relatively recently (2009), some of these terms are still developing. Across the state
and nation, different terms are used to mean different things. The purpose of this glossary is to
standardize some of the new or less familiar terms to create more ease in discussing these topics
within multidisciplinary teams, across jurisdictions and within this document.
Alternative Reporting Options – the term used to collectively refer to the numerous forms of
reporting methods used in Minnesota and across the nation. Alternative reporting options are
distinguishable from a standard report made to law enforcement, which will trigger an
investigation. Alternative reporting options are put into place to allow victims more control over the
information they choose to share with law enforcement, if any, following a sexual assault. In this
document, the term “alternative reporting options” is used to collectively refer to Jane Doe,
Restricted, Confidential, Anonymous, Blind, Graduated, Third Party, or other alternative reporting
methods.
Anonymous Reporting – the term most commonly used to refer to the process of sexual assault
victims seeking services following the assault without sharing their identity with law enforcement or
without making a standard report to law enforcement. There is no single format or definition for
anonymous reporting across the nation or within Minnesota. In some jurisdictions, victims seeking
the medical forensic examination without reporting the assault to law enforcement are said to be
electing their option to make an “anonymous report,” or have an “anonymous kit” collected. In
other jurisdictions, victims may directly or indirectly share some information with law enforcement
about the assault, like the location, the date and time, or the perpetrator’s name, but keep their
identity anonymous. These types of reports may also be referred to as Jane Doe, Restricted,
Confidential, Blind, Graduated, or Third Party reports.
Case conversion – the victim-initiated process of changing what began as a case that was not
reported to law enforcement to a case that is reported to law enforcement. Depending on the
terminology used in your jurisdiction, this might mean that the victim is electing to change an
“anonymous” report or “anonymous” kit to a “standard” report to request in turn that law
enforcement conducts an investigation.
Chain of Custody - a legal term that means the movement and location of physical evidence from
the time it is collected to the time it is presented in court.
15

Criminal sexual conduct – the term used within Minnesota statute to collectively refer to all
criminal conduct related to sexual violence. Within this document, the term “sexual assault” will be
used to refer to all acts of sexual violence, including those that may be able to be charged as
criminal sexual conduct in the first – fifth degrees. See Minn. Stat. §§ 609.341 – 609.351.
Forensic compliance – the term used to discuss whether certain laws about the medical forensic
exam are being followed. There are both federal and Minnesota laws that dictate how the
medical forensic exam must be offered to sexual assault victims, and how that exam must be
managed. These laws will be discussed in this document.
Medical forensic exam – the examination offered to victims following a sexual assault, which may
be conducted by a Sexual Assault Nurse Examiner, RN, physician, or some combination of these
healthcare professionals. The exam has several components. The examiner gathers a verbal
history of the assault from the patient. A physical examination of the patient is also conducted in
order to document and treat any injury and collect and preserve biological and physical findings
that may serve as evidence in a criminal matter, if the case is reported to law enforcement.
Therefore, as its name implies, the medical forensic exam has a dual role: 1) provide medical
treatment to the patient, and 2) collect and preserve any forensic evidence of the assault that might
be present on the patient’s body and/or through the patient’s verbal statements.
Minnesota Bureau of Criminal Apprehension – also known as the BCA, or the state crime lab, the
Minnesota Bureau of Criminal Apprehension is a part of the Minnesota Department of Public
Safety. The BCA analyzes evidence from crime scenes for the purposes of law enforcement. There
are two BCA laboratory locations in Minnesota; one in St. Paul and one in Bemidji. The BCA
processes and analyzes the contents of sexual assault evidence collection kits in reported criminal
sexual conduct cases, upon request from law enforcement or county attorney’s offices. While there
are other laboratories across the state that process evidence for the purposes of law enforcement
(i.e., Hennepin and Anoka counties have their own crime laboratories) and privately-operated
laboratories that process evidence for other purposes (i.e., biologic samples for purposes of
employment, and civil legal cases such as paternity or personal injury), the BCA is the lab that
processes the vast majority of sexual assault evidence collection kits.
Restricted kits/restricted reports – the term used to describe sexual assault evidence collection kits
or sexual assault cases that have the potential to be connected with an active sexual assault
investigation, but have not yet been converted by the victim to a standard report. In some
jurisdictions, these cases or kits may be referred to as “anonymous cases” or “anonymous kits,” or
“unreported cases” or “kits from unreported cases.” The United States military also uses this
terminology, but has different policy on how restricted cases can be converted.
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SANE/SAFE – Sexual Assault Nurse Examiner or Sexual Assault Forensic Examiner. These
acronyms refer to the healthcare professionals who are specially trained to provide care to patients
following a sexual assault. Sometimes, physicians who are specially trained to provide sexual
assault patient care refer to themselves as SAFEs in order to distinguish themselves from nurses
providing similar care. In some jurisdictions across the nation, people use SAFE to refer to the
Sexual Assault Forensic Exam. It isn’t necessary for a healthcare professional to be a SANE or a
SAFE in order to complete the medical forensic exam.
SANE-certified – the term used to describe an individual registered nurse or another healthcare
professional who has completed a forty-hour adolescent/adult or pediatric Sexual Assault Nurse
Examiner training, and has successfully completed the SANE certification examination. There are
separate certification examinations for adult/adolescent and pediatric SANE specialties. SANE-A
refers to individuals who are certified to perform adult/adolescent medical forensic exams, and
SANE-P refers to individuals who are certified to perform pediatric medical forensic exams. It isn’t
necessary for a healthcare professional to be SANE-certified in order to complete the medical
forensic exam.
SANE-trained – the term used to describe an individual registered nurse or another healthcare
professional who has completed a forty-hour adolescent/adult or pediatric Sexual Assault Nurse
Examiner training, but who has not yet taken or successfully completed the SANE certification
examination. It isn’t necessary for a healthcare professional to be SANE-trained in order to
complete the medical forensic exam.
Sexual Assault Evidence Collection Kits – also known as
the “kit,” or “rape kit,” sexual assault evidence collection
kits are created and distributed by the Minnesota Bureau of
Criminal Apprehension. The purpose of the kit is to
standardize, as much as possible, the collection of potential
biologic evidence from the victim’s body during the medical
forensic exam. The kit contains envelopes, swabs, blood
tubes, basic instructions for healthcare professionals on the
collection of forensic evidence and a “Patient Information
and Sexual Assault History Form” to be filled out by the
SANE/SAFE and packaged in the kit upon completion.
SMART/SART – the acronyms used to refer to Sexual Assault Multidisciplinary Action Response
Teams or Sexual Assault Response Teams. These terms refer to multidisciplinary groups that
respond to individual sexual assault cases, and/or develop and monitor protocols for the response
to all sexual assault cases within a county or another jurisdictional boundary. Across the state and
nation, these types of multidisciplinary teams may be known by other acronyms, such as SAIC
(Sexual Assault Interagency Council).
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Standard report – a sexual assault that the victim chooses to report to law enforcement to initiate
an investigation. The term standard report is used to distinguish from instances where the victim
has not yet decided whether to report the assault to law enforcement (see restricted kit/restricted
case).
Toxicology Collection Kit – also known as a “DUI kit,” or “tox kit” these kits are created and
distributed by the Minnesota Bureau of Criminal Apprehension. The purpose of these kits is to
standardize the collection of blood and urine for the purposes of toxicology testing. One kit
contains a urine cup and another kit contains blood tubes.

VAWA 2005 – The term used to refer to the federal Violence Against Women Act of 2005.
VAWA 2005 contains explicit rules for states, territories and tribes that receive certain federal funds.
States receiving these funds must certify that they are in compliance with rules about how the
medical forensic examination is offered to victims of sexual assault, and how that exam is
managed. In addition to rules about the medical forensic exam, VAWA 2005 contains other rules
dictating how sexual assault cases can be investigated. Several VAWA 2005 mandates will be
explored within this document.
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What is “Forensic Compliance?”
“Forensic compliance” is the term used to discuss whether certain laws about the medical forensic
exam are being followed. There are both federal and Minnesota laws that dictate how the
medical forensic exam must be offered to sexual assault victims, and how that exam must be
managed. This document will first explore the requirements set forth in the federal law.

A. VAWA 2005
VAWA 2005 outlines the most recent requirements for the medical forensic exam and other
requirements regarding the response to sexual assault. VAWA was first signed into law as part of
the Violent Crime Control and Law Enforcement Act of 1994, recognizing the need to address
violent crime that disproportionally affects women. 7 VAWA was re-authorized, with amendments
and changes, in both 2000 and 2005.
VAWA 2005 requires states and territories that receive STOP (Services Training Officers
Prosecutors) formula grant funds to certify that they are in compliance with certain rules about the
medical forensic exam and other rules dictating the response to sexual assault victims. 8 Minnesota
receives approximately $2 million in STOP funds annually. 9 Therefore, the State of Minnesota
must certify that it is in compliance with rules about the medical forensic exam and other rules
about how sexual assault investigations are conducted in order to continue to receive this funding.
Specifically, VAWA 2005 provides:

Nothing in this section shall be construed to permit a State, Indian
tribal government, or territorial government to require a victim of

sexual assault to participate in the criminal justice system or
cooperate with law enforcement in order to be provided with a
forensic medical exam, reimbursement for charges incurred on
account of such an exam, or both. 10

In other words, in order to be considered compliant, all states, Indian tribal governments and
territories receiving VAWA STOP formula grant monies must certify that they meet two
requirements:
7

42 U.S.C. § 3711 et. seq.
42 U.S.C.A. §3796gg et seq.
9
The Minnesota Department of Public Safety, Office of Justice Programs (OJP) is responsible for distributing STOP funds
to individual programs or agencies in Minnesota. According to OJP, VAWA requires fifty percent of these funds be
utilized to support criminal justice based special projects, five percent to support court-based efforts, and forty-five percent
to deliver direct support services to victims.
10
42 U.S.C.A. § 3796gg-4(d)(1) (2005).
8
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1) ensure victims are offered and provided medical forensic examinations without requiring the
victim to cooperate with law enforcement or participate in the criminal justice system; and
2) ensure that victims do not have any out-of-pocket expenses associated with the medical
forensic examination. 11
These two requirements are referred to as “forensic compliance mandates.”
In addition to the forensic compliance mandates, VAWA 2005 issued another mandate relating to
how sexual assault cases can be investigated. In order to be eligible for STOP formula grant funds,
states, tribal governments and territories must also certify that they are in compliance with the
polygraph testing prohibition. With regard to the polygraph testing prohibition, VAWA 2005
provides:

No law enforcement officer, prosecuting officer or other government official
shall ask or require an adult, youth or child victim of an alleged sex offense
as defined under federal, tribal, state, territorial or local law to submit to a
polygraph examination or other truth telling device as a condition for
proceeding with the investigation of such an offense. 12
So, in order to be considered compliant, no jurisdiction receiving VAWA STOP monies may require
the polygraph testing of sexual assault victims as a condition for proceeding with an investigation of
the offense.

Compliance Deadline

VAWA 2005 provided all states, Indian tribal governments and territorial governments receiving
STOP monies with four years to come into compliance with these mandates, and were required to
certify their compliance prior to January 5, 2009. The State of Minnesota certified that Minnesota
is in compliance with these rules by the deadline. 13

No guidance on implementation

Although VAWA 2005 requires states to certify that they meet these mandates, it does not
articulate the method of compliance, or how states must implement these mandates. Therefore,
states differ greatly in their approach to compliance. While compliance with the polygraph testing
prohibition is fairly straightforward, compliance with the forensic compliance mandates is more
complicated. As a result, some states developed statewide planning committees or advisory boards
to develop strategies to meet the forensic compliance mandates. 14 Minnesota, through SVJI @
MNCASA, developed an advisory board. This document is informed by that board’s work. 15
11

28 C.F.R. § 90.14(a).
42 U.S.C.A. § 3796gg-8(b) (2005).
13
Minnesota is compliant with the requirements of VAWA 2005 through state statute, Minn. Stat. § 609.35 (2003) and
Minn. Stat. § 611A.26 (2007).
14
For example, North Dakota and South Carolina implemented multidisciplinary work groups to discuss and set policy
addressing forensic compliance mandates.
15
For more information on the Advisory Board, see Part I. Introduction.
12
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B. Purpose of VAWA 2005 Forensic Compliance Mandates
There are several reasons why VAWA 2005 imposed the forensic compliance mandates.

Increase victim access to prompt medical forensic care

One purpose is to increase sexual assault victims’ access to medical care and forensic evidence
collection in the aftermath of an assault when medical care is most healing and biologic evidence
is more likely to be present for collection. Victim advocates recount many crisis calls where victims
express fear of injury, pregnancy or sexually transmitted infections (STIs), but are deterred from
seeking medical care because these fears are outweighed by the fear of speaking with law
enforcement or reporting the crime. VAWA 2005 recognizes that victims should not face barriers to
seeking critical medical care following an assault.
Prior to VAWA 2005 forensic compliance mandates taking effect in 2009, some states required law
enforcement to first authorize the victim’s medical forensic exam, a policy that deterred many
victims from seeking medical care or forensic evidence collection. Now, by ensuring victims of
sexual assault have access to the medical forensic examination without reporting the case to law
enforcement unless they choose to do so, victims receive medical care and forensic evidence
collection that they may not have otherwise sought.
Prompt medical care benefits victims by providing treatment and options that ensure better physical
and mental health in the future. Access to prompt medical care may reduce the number of
significant health consequences following the sexual assault, like unwanted pregnancy or STIs.
Prompt medical care may also decrease chronic health problems like post-traumatic stress disorder,
depression, eating disorders, alcohol and substance abuse and pelvic pain suffered by victims. 16
In addition, prompt forensic evidence collection increases the chance that viable evidence will be
collected and preserved; this forensic evidence may be essential to an investigation and criminal
prosecution, if the victim chooses to convert the case to a standard report in the future.

Increase victim access to justice

Another purpose of VAWA 2005 is to increase the reporting of sexual assault cases to law
enforcement, and ultimately, increase victim access to justice. 17 Some research studies show that
16

For an overview of chronic health conditions that may complicate a victim’s short and long-term mental and physical
health, see Illinois Coalition Against Sexual Assault, By the Numbers, Emotional and Physical Effects of Sexual Assault
available at http://www.icasa.org/forms.aspx?PageID=%20470 (last visited March 12, 2011). In addition, Rebecca
Campbell, Ph.D. has conducted numerous research studies on the chronic health consequences of sexual assault and
how medical screening and other interventions can thwart the development of these chronic conditions. Many of Dr.
Campbell’s research studies are available online at
http://vaw.msu.edu/core_faculty/rebecca_campbell/recent_publications.shtml (last visited March 11, 2011), including two
articles which were consulted for this document: Gynecological Health Impact of Sexual Assault, 29 RESEARCH IN NURSING
& HEALTH, 399–413 (2006) and The Physical Health Consequences of Rape, Assessing Survivors’ Somatic Symptoms in a
Racially Diverse Population, 31 WOMEN’S STUDIES QUARTERLY, 90 (2003).
17
Obtaining “justice” means different things to different victims. In recent years, there has been an increased emphasis
to pursue forms of justice besides the traditional notion that justice must equal jail or prison time for the offender. For
more information the “justice is more than jail” civil legal approach to ensure victim rights and healing, see Jessica E.
Mindlin & Susan H. Vickers, Eds., National Victims Rights Law Center, Inc., Beyond the Criminal Justice System: Using
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approximately sixty percent of sexual assaults are never reported to law enforcement, 18 while other
studies show as many as eighty-four percent are never reported to law enforcement. 19 While the
ranges presented by studies like these vary, it is clear that sexual assault remains one of the most
under-reported crimes in our nation.
VAWA 2005 recognizes that many victims need some “breathing room” after the assault to learn
about and weigh their options. In the past, victims were asked to make the decision whether to
report to law enforcement in the midst of many competing pressures. When confronted with the
only option at the time, “report or no report,” many victims chose not to report at all. The hope is
that some victims who say “no” to reporting – if forced to make the decision during their initial
contact with a healthcare professional – might eventually say “yes” if allowed to get the exam first
and then have some time to deal with surrounding pressures. 20

“By providing victims with the opportunity to gather information,
solidify their support system, and establish rapport with first
responders, we hope to create an environment that encourages
reporting, even for those victims who initially feel unable, unwilling,
or unsure about doing so.”
21

There are many logical reasons why victims may initially hesitate to report the assault to law
enforcement. 22 Some victims think that reporting the crime to law enforcement will be fruitless
because they will not be believed. Other victims do not want to believe, or do not recognize, that
they have been the victim of a crime. Some victims blame themselves for the assault, and spend
time trying to characterize what behavior led to the assault, hoping to avoid such behavior in the
future. Many victims are terrified that the assailant will further hurt them or a family member if a
report to law enforcement is made. Moreover, many victims are painfully aware of society’s doubt
or blame of victims in well-publicized cases. Some victims may have outstanding warrants or may
have been engaged in illegal behavior at the time of the assault; facts which may cause them to
the Law to Improve the Lives of Sexual Assault Victims, A Practice Guide for Attorneys and Advocates (2008) available at

http://www.victimrights.org/ (last visited March 11, 2011).
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U.S. Department of Justice, 2005 National Crime Victimization Survey available at
http://www.icpsr.umich.edu/icpsrweb/NACJD/studies/22746?archive=ICPSR&q=U.S.+Department+of+Justice%2C+20
05+National+Crime+Victimization+Survey&x=18&y=12
(last visited April 5, 2011).
19
National Victim Center, Rape in America: A Report to the Nation (1992) available at
http://www.musc.edu/ncvc/resources_prof/rape_in_america.pdf (last visited March 9, 2011) at 6.
20
Kimberly A. Lonsway, Ph.D., Sgt. Joanne Archambault (Ret.), Reply to Article: “Receiving a forensic medical exam
without participation in the criminal justice process: What will it mean?” 7 JOURNAL OF FORENSIC NURSING 78 - 88, (2011)
at 80.
21
End Violence Against Women International, Template Memorandum of Understanding available at
http://www.evawintl.org/forensiccompliance.aspx?subpage=3#TEMP (last visited March 3, 2011).
22
Dr. Sarah E. Ullman, Talking About Sexual Assault: Society’s Response to Victims 42 (American Psychological
Association 2010).
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hesitate to report the assault to law enforcement. Finally, numerous research studies show how
trauma can impact the brain and complicate a victim’s ability to recall, organize and communicate
memories. 23 Therefore, the effect of trauma on the brain can also make a victim’s decision to
report the assault to law enforcement extremely difficult in the days and months post-assault.
While few victims report the assault to law enforcement, many victims disclose the assault to
someone else in their lives. Research shows that victim disclosure is usually not a one-time, all-ornothing event. 24 Thus, victim disclosure should be viewed as more of a process than an event, with
victims testing listeners with bits of information at a time, gauging the listener for a supportive
response. When victims take a courageous step to disclose the sexual assault to a healthcare
professional, they should be rewarded with compassion and concern, not pressure to report the
assault to law enforcement. The hope is that if victims feel believed and supported the first time
they disclose the assault, they will feel more empowered to tell others, and may decide to engage
law enforcement at some point in the future.
While research shows that victim disclosure is often healing, the legal system was not designed to
promote healing.25 The process of reporting the assault law enforcement, participating in the
investigation and any subsequent criminal case is often traumatic for victims and may not
ultimately increase victim healing. While victims should not be discouraged from reporting the
assault to law enforcement, the VAWA 2005 forensic compliance mandates require states to
implement special processes that acknowledge and counteract some of the intense pressures faced
by sexual assault victims. By eliminating the requirement that victims first speak with law
enforcement before receiving the medical forensic exam, one immediate pressure may have been
eliminated. Although some victims will never decide to report the assault to law enforcement,
VAWA 2005 is clear that those individuals must still have access to a medical forensic exam.

Conclusion

Thus, the VAWA 2005 forensic compliance mandates were designed to spark a significant change
in how formal systems like healthcare and the criminal justice system respond to sexual assault.
Jurisdictions should adapt or create victim-centered policies that take into account the reality of
how many victims disclose and encourage victims to report in a way that may be more comfortable
for them. By doing that, jurisdictions may ultimately see an increase in reports made to law
enforcement. Furthermore, by allowing victims who are unsure about reporting access to the
medical forensic examination, such evidence will be available in the future if and when that victim
chooses to convert the case. The presence of physical evidence capable of being analyzed for
DNA or toxicology often leads to better prosecution outcomes. 26 An increase in reports made to
23

For an overview of relevant research studies on how the body and mind respond to trauma in the context of sexual
assault, see Kaarin Long, Caroline Palmer & Sara G. Thome, A Distinction Without A Difference: Why the Minnesota

Supreme Court Should Overrule its Precedent Precluding the Admission of Helpful Expert Testimony in Adult-Victim
Sexual Assault Cases 31 Hamline J. Pub. L & Pol’y 569, 592-607 (August 2010), available at

http://www.mncasa.org/Documents/index_175_2534215409.pdf or by contacting the Sexual Violence Justice Institute @
MNCASA at svji@mncasa.org.
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See e.g., Hon. Donald Shelton, et al., A Study of Juror Expectations and Demands Concerning Scientific
Evidence: Does the “CSI Effect” Exist? 9 VANDERBILT JOURNAL OF ENTERTAINMENT AND TECHNOLOGY LAW, available at
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law enforcement and more successful prosecutions may mean safer communities for us all. After
all, we cannot hold offenders accountable without first hearing from victims. However, this will only
occur if the process of reporting the assault to law enforcement is made more comfortable for
victims now. This document is intended to assist your jurisdiction in the creation and
implementation of victim-centered policies that may achieve these results.

http://law.vanderbilt.edu/publications/journal-entertainment-technology-law/archive/index.aspx (last visited March 16,
2011).
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c. Is Minnesota Compliant with VAWA 2005?
Yes. Minnesota is compliant with the VAWA 2005 mandates through state statute, Minn. Stat. §
609.35 (2003).

Minn. Stat. §609.35 (2003) COSTS OF MEDICAL EXAMINATION
(a) Costs incurred by a county, city, or private hospital or other
emergency medical facility or by a private physician for the examination
of a victim of criminal sexual conduct when the examination is performed
for the purpose of gathering evidence shall be paid by the county in
which the criminal sexual conduct occurred. These costs include, but are
not limited to, full cost of the rape kit examination, associated tests
relating to the complainant's sexually transmitted disease status, and
pregnancy status.
(b) Nothing in this section shall be construed to limit the duties,
responsibilities, or liabilities of any insurer, whether public or private.
However, a county may seek insurance reimbursement from the victim's
insurer only if authorized by the victim. This authorization may only be
sought after the examination is performed. When seeking this
authorization, the county shall inform the victim that if the victim does not
authorize this, the county is required by law to pay for the examination
and that the victim is in no way liable for these costs or obligated to
authorize the reimbursement.
(c) The applicability of this section does not depend upon whether the
victim reports the offense to law enforcement or the existence or status of
any investigation or prosecution. 27

Subsection (a) designates the county where the assault occurred as the entity responsible for the
“full cost” of the “rape kit examination.” Therefore, victims in Minnesota are not responsible for
the cost of the exam themselves.
Subsection (b) outlines how the county may seek reimbursement from the victim’s health insurance
for the cost of the exam. Because any county action here is dependent on victim consent, however,
this does not violate VAWA 2005 mandates.

27

Emphasis added.
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Finally, subsection (c) states that the county where the assault occurred is responsible for payment
of the medical forensic examination regardless of a victim’s decision to report the assault to law
enforcement or the existence of any investigation or prosecution.
These provisions put Minnesota into compliance with VAWA 2005 mandates. For more
information on how Minn. Stat. § 609.35 regulates exam payment, see Part VI. Section A.

If Minnesota is compliant now, why does more work need to be done?

Although Minnesota is in compliance with the forensic compliance mandates through Minn. Stat. §
609.35, many details associated with the implementation of these mandates remain uncertain.
This uncertainty causes confusion for sexual assault victims as well as the professionals providing
services to victims. For example, in some Minnesota jurisdictions, there is confusion about where
restricted kits will be stored or how long such kits will be stored. Because responsibility for payment
of the medical forensic exam falls to the county in which the assault occurred, there is great
variation in payment practices across Minnesota’s eighty-seven counties. In some jurisdictions, the
use of alternative reporting options, often referred to as anonymous reporting, create confusion.
Few Minnesota jurisdictions have policies in place that allow a victim to easily convert a restricted
case to a standard report. Few Minnesota jurisdictions are vigorously investigating or charging
converted cases. Finally, few Minnesota jurisdictions have written policies in place on any of these
topics.
So, although Minnesota is compliant with the letter of the law, more work is needed to ensure
Minnesota is compliant with the spirit of the law. This document will provide guidance to
Minnesota jurisdictions to transcend the current letter of the law approach and establish policies
that more closely align with the spirit and purpose of the VAWA 2005 mandates.

Letter and Spirit of VAWA 2005

Ensuring that Minnesota is compliant with the letter of VAWA 2005 is relatively easy: victims must
be provided with a medical forensic exam free of charge and without being required to report the
assault to law enforcement. Making that option viable and meaningful, however, is more
complicated and requires collaboration, compromise and commitment among diverse professionals
in your jurisdiction. So, your jurisdiction must ask: Once the medical forensic examination is
provided to a victim of sexual assault who has not yet decided whether or not to report the case to
law enforcement, what happens next?

28

The Ultimate Question:
“Is there any possibility that converted cases will be successfully
investigated and prosecuted in our jurisdiction?”
When thinking of the policies currently in place in your jurisdiction, we hope you can answer “yes”
to this “ultimate question.” If so, then you are well on your way to fulfilling the spirit of compliance.
If the answer to the ultimate question is “no,” then this document will help you to engage more
community partners and create policies that will help you get to “yes.” The following chart will also
assist your jurisdiction in the pursuit of the spirit of VAWA 2005.
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Collaboration, compromise &
commitment: the necessity of a
multidisciplinary approach to
forensic compliance
“. . . what was once unheard of can become routine best practice.”28

Collaboration
“Who do we need at the table?”

Ensuring victim access to the medical forensic examination without reporting the assault to law
enforcement is not the sole responsibility of healthcare professionals. Instead, forensic compliance
topics cross all of the disciplines involved in the criminal justice and community response to sexual
assault. Traditionally, the core disciplines involved in this response include:
•
•
•
•
•

Law Enforcement
Prosecution
Victim Advocacy: community-based as well as systems-based
Healthcare professionals; and
Corrections

At a minimum, individuals representing these core disciplines must be working together to set
policy to address forensic compliance mandates within your jurisdiction. Despite the challenges
that are sometimes associated with multidisciplinary collaboration, victims in your jurisdiction will be
Marti Anderson, Forensic Compliance in Iowa: History Shows Collaboration is Key, SEXUAL ASSAULT REPORT Vol. 14, No.
1 (Sept./Oct.2010) at 14.
28
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better served if all disciplines have an opportunity to have input into the written policies. It isn’t
possible for one discipline to meet all of these challenges alone.
Because meeting forensic compliance mandates also requires some out-of-the-box problem
solving, it will also be beneficial to involve some individuals from disciplines that may not be
traditionally involved in the direct response to sexual assault victims. For instance, when discussing
where restricted kits should be stored, it may be necessary to partner with the evidence technicians
with your local law enforcement agency. Or, when setting policy to ensure victims do not receive
bills for the medical forensic examination, it may be necessary to partner with employees of your
hospital billing department. The community partners that jurisdictions usually find helpful to
engage for forensic compliance issues include:
•
•
•
•
•
•
•
•

911 dispatch/operators
Local crime scene specialists
Hospital billing department staff 29
County billing department staff
Hospital emergency department nurse managers and physicians
Hospital legal counsel
Hospital social work departments; and/or
Evidence room technicians or custodians from law enforcement agencies

It’s crucial to have representatives from all of these disciplines engaged if both the letter of spirit of
forensic compliance mandates will be met in your jurisdiction. Across disciplines, professionals
must have a good understanding of each others’ roles and guiding principles in order to be
successful. Moreover, because some adjustments to existing policy and procedure will likely be

required, it is also advisable to have people on your multidisciplinary team who are in a position to
make policy decisions in their agencies.

The benefits and challenges of a multidisciplinary response

The benefits of working within a multidisciplinary framework are many. Strong multidisciplinary
teams with active participants are able to communicate openly and honestly with one another:
these partnerships are therefore better able to adapt existing policy, or create new policy, to reflect
any changes needed to meet forensic compliance mandates. Because all disciplines have the
opportunity to educate one another and have input, all disciplines have a greater degree of
commitment to the process and a better understanding of each other’s roles and daily realities.
Such increased understanding and commitment thus has the potential to lead to a more victimcentered approach, and individual team members may find it easier to fulfill their day-to-day
responsibilities with the support of the team. By sharing scarce resources, the team is able to
tackle issues that may have been insurmountable alone. Finally, a team that is able to hold its
members accountable can avoid repeating the same errors. All team members become better
within their discipline with the shared wisdom of the multidisciplinary team.
Despite these benefits, multidisciplinary collaboration is not always easy or fun! With true
To find out which agency in your county is responsible for exam payment, See Appendix C: Sexual Assault Exam
Payment Contacts (2011). This document is also available by contacting Minnesota Department of Public Safety, Office
29

of Justice Programs (OJP), Crime Victim Reparations at 651-201-7300 or at https://dps.mn.gov/divisions/ojp/formsdocuments/Documents/SA_Exam_Contacts.pdf (last visited July 28, 2011).
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multidisciplinary collaboration, professionals - who are striving to be better at what they do - come
together to dissect how the system is (or isn’t) working. This process obviously subjects their
individual performances and the performance of their agencies overall to criticism. Strong teams
can learn how to benefit from this diversity and collective wisdom, and establish good
communication patterns and mutual respect. While some teams might thrive under the challenges
presented by forensic compliance, the same challenges could strain other teams. This is true for
several reasons, discussed here.

Compromise
“We aren’t on the same page!” Differing professional priorities

Differing professional priorities held by individual team members have the potential to create
tension. For example, by ensuring that all victims have access to a medical forensic exam without
reporting the assault to law enforcement, individual law enforcement officers may feel like they are
being prevented from doing what they do best – investigating crime. Law enforcement
professionals may believe that advocates or healthcare professionals should be doing more to
encourage victims to report. In particular, law enforcement officers who have worked hard to
develop investigative skills may feel their efforts have been undermined.
In our experience, the complex issues associated with forensic compliance can help a
multidisciplinary team move to the next level of collaboration, or they can create tensions that
ultimately weaken the team. To move forward, we encourage team members to be honest about
their concerns, and redirect difficult conversations back to what the team’s overall goal should be –
providing a victim-centered response.

“This problem is too big. Where do we start?”

Once you have individuals from multiple disciplines in your community engaged, where do you
start? First, expect to meet more than one time as a group to address how your jurisdiction will
meet or sustain forensic compliance mandates. This is not a task that can, or should, be
completed in one meeting. There is no one model for forensic compliance that will fit each
Minnesota jurisdiction perfectly. Each jurisdiction has different strengths, weaknesses, specialties
and resources. For that reason, there isn’t one-size-fits-all model for compliance that can simply be
cut-and-pasted into existing policies. Instead, we hope your team will approach this task as making
a series of decisions.
There are several recommended ways to get your multidisciplinary team started. The first option is
to pose the Forensic Compliance Quiz to the members of your team to gauge the knowledge
among team members on forensic compliance topics within Minnesota. This thirteen-question,
true-false quiz is located in the Appendix A. Also located in Appendix A is the answer key for the
quiz. Have all members of the team take the quiz to gauge what knowledge people already have
and what issues might be causing confusion. Grading the quiz isn’t recommended; some team
members may feel embarrassed that they don’t know current law or policy on forensic compliance
mandates. The quiz and answer key should be utilized as a way to start the conversations, and
nothing more. One Minnesota jurisdiction modified the Forensic Compliance Quiz to include
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policies already in place there; we encourage other jurisdictions to do the same.30
Another way to get your multidisciplinary team started is to review this document in bite-size pieces,
starting with Part II, The Language of Forensic Compliance: Glossary. Before meaningful
conversations can occur with regard to this topic, it is imperative that all team members are able to
understand each other, a topic discussed in more detail below. By reviewing this document
together section-by-section, your team can more efficiently make decisions. It might be possible for
one member of the team to review a section, and present it to the rest of the team members,
leading the discussion. This way, not all team members are responsible for reading the entire
document, but can share the work.

“We can’t understand each other.”

The choice of language used matters a great deal when it comes to sexual assault, so we shouldn’t
underestimate the potential impact of the language we use to describe the tools associated with
forensic compliance. Educators urge professionals such as police officers and prosecutors to use
language that effectively articulates the seriousness of sexual assault, both in written reports and in
the courtroom. 31 We now have the same opportunity with forensic compliance. SVJI has modeled
the use of consistent, positive language to the Minnesota SMARTs we support, and we have
watched as this language has caught on. For this reason, we also encourage you to model
consistent, victim-centered language when discussing forensic compliance mandates.
For example, we noticed that team members struggled to put a label on cases that began as
unreported cases, but where the victim later decided to report to law enforcement. Some teams
called these cases “delayed,” while others labeled them as “deferred” or “change-over” cases.
Numerous research studies show that delayed reporting is seen by many people, including jurors,
as a reason to doubt the truthfulness of the victim’s story. 32 With this concern in mind, we
encourage the use of the term “converted” instead. Being aware of the distrust jurors have for
“delayed” reports, we thought it best to use a more neutral term to convey that process. Using
other terms risks creating the perception that the delivery of the medical forensic exam in cases like
this is futile, and that resources have been wasted. 33
For the convenience of your multidisciplinary group, a glossary has been created, containing
definitions for the most frequently used terms associated with forensic compliance. The glossary is
contained in Part II. We suggest beginning one of your multidisciplinary team meetings by
reviewing this glossary to be sure everyone is able to understand the language being used.

See Appendix A: Modified Forensic Compliance Quiz, District One Hospital, Rice County, Minnesota.
See, e.g., End Violence Against Women International Online Training Institute, Effective Report Writing: Using the
Language of Non-Consensual Sex available at http://www.evawintl.org/olti/Courses.aspx (last visited March 3, 2011).
32
For an overview of relevant research studies on how jurors view “delayed reports” of sexual assault, see Kaarin Long,
Caroline Palmer & Sara G. Thome, A Distinction Without A Difference: Why the Minnesota Supreme Court Should
Overrule its Precedent Precluding the Admission of Helpful Expert Testimony in Adult-Victim Sexual Assault Cases 31
30
31

Hamline J. Pub. L & Pol’y 569, 584 - 586 (August 2010), available at
http://www.mncasa.org/Documents/index_175_2534215409.pdf or by contacting the Sexual Violence Justice Institute @
MNCASA at svji@mncasa.org.
33
See Kimberly A. Lonsway, Ph.D., Sgt. Joanne Archambault (Ret.), Reply to Article: “Receiving a forensic medical exam
without participations in the criminal justice process: What will it mean?” 7 JOURNAL OF FORENSIC NURSING 78 - 88 (2011)
at 81.
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”Our existing policies won’t allow for this.”

It’s best if all members of the multidisciplinary team are aware that existing policies will most likely
have to be modified to accommodate forensic compliance mandates. For this reason, it is also
advisable to have people on your multidisciplinary team who are in a position to make policy
decisions in their agencies. Existing policies that are in direct opposition to forensic compliance
mandates must be repealed in order to provide the best service to victims and stay in compliance
with both the federal and Minnesota law. It’s also best to acknowledge the time that modification
of policies on these issues may take: it is doubtful that any changes can be completely
accomplished in a single meeting.

Commitment
“We already work well together, so why is there any need to write our policies
down?”

Minnesota jurisdictions must incorporate forensic compliance principles into their written policies,
even if things seem to be working well now. Written policies benefit individual responders and team
members as well as agencies as a whole, because, by articulating each discipline’s responsibilities
in a step-by-step format, all team members can better understand each others’ roles. When the
system is better understood by all responding individuals and agencies, service to victims is more
timely, professional and holistic. In short, victims are better served if all responders have committed
to a particular policy and put that policy into writing.
The benefits of having written policies in place are numerous:
1. Precision
Written policies are more precise than verbal policies. In most cases, it is easier to misinterpret
verbal instructions than it is written instructions.
2. Legitimacy
Written policies carry more authority than verbal policies. Written policies lend legitimacy to the
topic; that is, written documents are seen as more official. Written policies also normalize what
may be seen by some as a novel or strange approach. For example, having a written policy
describing the process for case conversion normalizes the case conversion process, and tells those
working outside the criminal justice system (i.e., jurors) that the conversion policy is an accepted
process that was developed by professionals and is routinely offered to all victims, as opposed to
being a special process put into place for only a handful of victims favored by the system for some
reason.
3. Consistency to the message and the purpose behind the policy
Written policies are more consistently applied than verbal policies. Further, if the purpose behind
the policy is explained within the written document, there will be greater understanding of the
potential impact of not following the policy in a certain instance.
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4. Consistency across time and personnel
Written policies survive the loss of team members and address the constant challenge of turnover
among agency staff. For example, when the specific details of how emergency department
personnel should interact with victim advocates are formalized in writing, it is more likely that this
interaction will be consistent even when a new emergency department manager is hired.
Sometimes process of writing down policies is called “building institutional memory.”
5. Legal implications
A legitimate concern is often raised about the potential legal implications of written policies. For
instance, an agency head may be concerned that having a written policy could expose the agency,
its employees, or both to lawsuits or complaints for failure to carry out each and every responsibility
articulated in the policy. While written policies are needed to improve service to sexual assault
victims, not all situations are the same and some may require a response that varies from the
written policies. Rigidly applying a policy may not be in the best interest of the victim. 34
Often, multidisciplinary groups choose to include a disclaimer with their written policies to address
this concern. 35 For instance, an appropriate disclaimer might read:
“This protocol was created to help effect a more victim-centered approach toward sexual
assault crimes, and does not afford a criminal defendant any additional rights or procedural
protection beyond those that exist by law. The protocol contains general operating
guidelines only. In some scenarios, various protocol steps may be added, omitted or
amended as appropriate.” 36
Responding agencies must bear in mind that no disclaimer, however robust, can insulate agencies
from every type of lawsuit. People may rely on various laws, policies or rights that may or may not
be written down in order to bring suit for damages. It is likely that legal counsel for hospitals, law
enforcement agencies, advocacy programs and other responding agencies will want to review and
comment on any written policies developed to comply with forensic compliance mandates.
Therefore, we recommend engaging legal counsel from those agencies early on in the process.

“How do we create policies that are victim-centered? What does that mean?”
We encourage your multidisciplinary team to use the following “simple rules” for victimcenteredness as a guide in the development of policies addressing the forensic compliance
mandates. 37 Keeping these rules in mind, as well as pursuing the spirit of compliance, will ensure
the policies you develop will provide viable options for sexual assault victims.
34

Anita Boles & John Patterson, Improving Community Response to Crime Victims: An Eight-Step Model for Developing

Protocol 92 (Sage, 1997).
35

nita Boles & John Patterson, Improving Community Response to Crime Victims: An Eight-Step Model for Developing

Protocol 92-93 (Sage, 1997).

Ramsey County (Minnesota) Sexual Assault Protocol Team, Ramsey County Adult Sexual Assault Response Protocol,
Version 3 (2010) available at
http://www.jwrc.org/LinkClick.aspx?fileticket=%2bDq6VfGuQ%2fA%3d&tabid=224&mid=784
(last visited March 3, 2011).
37
See Sexual Violence Justice Institute @ MNCASA, Becoming Victim Centered, available at
http://www.mncasa.org/Documents/svji_5_3454697050.pdf (last visited March 9, 2011) or by emailing svji@mncasa.org.
36
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Consider the victim first
The victim and their unique needs and abilities should be considered first.
Listen generously
Listen with belief; acknowledge the violation. Listen with patience; walk with victims as they
determine their own path. Listen with compassion; give voice to the victim’s experience. Listen with
faith; believe in the victim’s resilience. Listen generously to victims, colleagues, team members,
community members to affect the change we seek. Create safe places for people to tell their
stories.
Promote victim self-agency
An agent is “one that acts or has the power or authority to act.” Promoting victim self-agency is
about providing the supports and information that enable victims to act in their own best interest
relative to the unique circumstances of their lives. In this context, crisis intervention is about
providing the supports necessary to re-engage or increase a victim’s own coping abilities to the
point decision-making is again possible. Informed decision-making means the victim knows what
could be gained or lost in the options available to him or her. Assistance should be geared to
providing information and support to help in decision-making relative to the victim’s own goals of
establishing safety, healing, and seeking justice.

In the forensic compliance context, promoting victim self-agency may mean providing victims with
ample time to make an informed decision about reporting the assault to law enforcement.
Coordinate and collaborate in the victim’s interest
Coordinating disparate and fractured elements of a community response can improve a victim’s
experience with the criminal justice system and lead to better case outcomes. Coordinating
primarily in the system’s own interests can re-victimize victims and jeopardize case outcomes.

In the forensic compliance context, coordination and collaboration across disciplines is
fundamental to designing policies that will ensure Minnesota jurisdictions are meeting not only the
letter of the law, but the spirit of the law as well.
Ensure victim safety
Ensure victims have the information, resources, and supports to be or move toward safety. This can
include access to confidential services, privacy protections, access to legal remedies for protection,
notification of an offender’s release, and consideration of the unintended consequences to victims
of the policy decisions we make.

In the forensic compliance context, ensuring victim safety means understanding that victims may
not feel comfortable reporting the assault to law enforcement right away out of safety concerns.
Seek just solutions for all
Be honorable, fair, lawful, and free from bias.
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Hold self and others accountable
Be able to explain and answer for our own actions and decisions. Ask others to do the same.

In the forensic compliance context, this might mean regularly asking colleagues or team members
“is what we’re doing really meeting the spirit of the law?”
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Part V. Decision Points
and Model Policies
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Decision Points and Model Policies
There is no one-size-fits-all model policy for meeting forensic compliance mandates that can simply
be cut-and-pasted into any existing policies for sexual assault response that your jurisdiction may
have. Each Minnesota jurisdiction has different strengths, specialties and resources that may make
any one model policy presented here impossible or impractical. For that reason, we encourage
your multidisciplinary team to approach this task as making a series of decisions related to forensic
compliance, instead of simply choosing one model policy to adopt without having corresponding
conversations.

A. The Importance of Involving Advocacy Services
How will your jurisdiction ensure victims have the opportunity to
work with advocates?

It is imperative that victims of sexual assault be offered the services of an
advocate, no matter when or where the victim may present for care or
information. If there is no advocacy program in your jurisdiction, or if advocacy
services in your jurisdiction are limited, please contact the Minnesota Department
of Public Safety, Office of Justice Programs, Crime Victim Grants Unit or SVJI @
MNCASA to discuss how to collaborate with existing advocacy programs or
establish such programs to better meet victims’ needs. 38

It’s difficult for our hospital to address all of the concerns that
sexual assault patients have. For example, many victims don’t
know whether they want to report the assault, and want our
opinion on what to do. Victims are scared of what will happen
if their case goes to trial, or they want to know how to get a
restraining order. What should we do?
Immediately call a victim advocate to respond upon the patient presenting at the
hospital. This practice is recommended because hospitals that call an advocate
immediately find that more patients utilize the services of an advocate. With an
advocate attending to diverse needs such information on the criminal justice
38

For more information, contact the Minnesota Department of Safety, Office of Justice Programs, Crime Victim Grants
Unit at 651-201-7300, or SVJI @ MNCASA at svji@mncasa.org.
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system or safety, the healthcare professional is free to focus on the delivery of appropriate medical
forensic care. Many patients feel as though their problems are a burden, so if asked whether they
want to speak with an advocate, they may decline, not wanting to have another person burdened
to respond. However, more patients will speak with an advocate if the advocate is already present
and waiting to assist. If the patient declines speaking with an advocate at this point, the advocate
should leave, but may leave some information to make it easier for the patient to make contact in
the future.

Active support for victims

Advocacy is commonly defined as “active support” for victims. 39 Advocates can assist victims with
exploring and understanding their options and empowering victims to make their own informed
decisions. Advocates are trained to provide comprehensive, confidential support to victims. In
Minnesota, advocates who have completed a forty-hour sexual violence advocacy training and work
under the direction of a supervisor in a crisis center can claim privileged communications with
victims. 40
Victim advocates can be present during the medical forensic examination if requested by the victim,
and can assist victims with making a report to law enforcement. Victim advocates can provide
options to help victims stay safe, access their civil legal options and understand the criminal justice
system. Victim advocates are skilled at connecting victims with other community-based services,
like employment, child care, food or housing. Advocates also provide support for secondary victims
such as a victim’s family or partner, and participate in prevention efforts. In addition, advocates
are often active in policy and systems change efforts that help to improve services to all victims, not
just the individual victims with whom they work.

Involving advocacy results in better outcomes for victims

The use of victim advocates who provide support and information to sexual assault victims has
been shown to lead to better outcomes for the victim. In hospital settings, victims who had help
from an advocate were more likely to receive comprehensive medical care and less likely to
experience secondary victimization. 41 Secondary victimization is defined as the victim-blaming
attitudes, behaviors and practices engaged in by community services providers, which result in
additional trauma for rape survivors. 42

Minnesota Coalition Against Sexual Assault, Sexual Violence Advocacy in Minnesota: A Guide for Trainers (2011) at
511.
40
See Minn. Stat. § 595.02 (k) (2007). By making conversations between trained advocates and victims privileged,
advocates cannot be compelled to testify to the content of those conversations during a criminal case, if any. Such
privilege helps ensure that such conversations and relationships between advocates and victims are healing, not hurtful,
for victims. There are some exceptions to advocate privilege. See Minnesota Coalition Against Sexual Assault, Factsheet:
Communication Between an Advocate and a Survivor May Not Always be Confidential, available at
http://www.mncasa.org/Documents/svji_facts_2_1766096975.pdf (last visited March 16, 2011).
41
Rebecca Campbell, Rape Survivors’ Experiences with the Legal and Medical Systems: Do Rape Victim Advocates Make
a Difference? 12 VIOLENCE AGAINST WOMEN 1 – 16 (2006) available at
http://vaw.msu.edu/core_faculty/rebecca_campbell/Articles/Campbell%20%282005%29.pdf (last visited March 16, 2011).
42
Rebecca Campbell et al., Preventing the Second Rape: Rape Survivors’ Experiences with Community Service Providers,
16 JOURNAL OF INTERPERSONAL VIOLENCE 1240 (2001) available at
39
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http://vaw.msu.edu/core_faculty/rebecca_campbell/Articles/Campbell,_Wasco,_Ahrens,_Sefl_&_Barnes_%282001%29.pdf
(last visited March 16, 2011).
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Conclusion
We recommend introducing advocacy services to victims as soon as victims present to the hospital
or another location. Advocates are skilled at providing various services to victims, and are able to
establish rapport with victims, in part due to privileged communications. Working with an advocate
is proven to result in better outcomes for victims, and may make the jobs of healthcare
professionals or other professionals easier.
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B. Referring Patients to Another Hospital
How will your jurisdiction ensure victims are not needlessly or
irresponsibly referred to another hospital to receive the medical
forensic exam?

It takes a great feat of courage for victims of sexual assault to seek professional
help in the aftermath of an assault. For some victims, the first response they
receive to their disclosure will color the way they cope with the assault for the rest
of their lives. If victims are greeted with doubt, uncertainty or indifference, they
may never trust another person with the information that they have suffered an
assault. It is imperative that all professionals who may be the first in line to interact
with a sexual assault victim are well-informed about that victim’s options.
Thus, healthcare professionals must exhibit both competence and confidence when working with
sexual assault patients. VAWA 2005 requires states to certify that victims have access to the
medical forensic examination regardless of the victim’s decision to report the assault to law
enforcement. Accessing the medical forensic exam without a report to law enforcement is
meaningless, however, if healthcare professionals themselves do not feel confident or competent to
deliver the exam.
Confidence and competence in the treatment of sexual assault patients can be gained in a variety
of ways, discussed here.

Our hospital doesn’t have a SANE Program or any individual
trained or certified SANEs. Our registered nurses and physicians
perform these exams now. Is this acceptable?

Yes, it is acceptable to have registered nurses and physicians concurrently perform
the medical forensic examination if your hospital does not have a SANE program
or does not employ any (or enough) SANEs. SANE programs are difficult to staff
and sustain financially. Although SANEs are trained to provide superior sexual
assault patient care, evidence collection, and are trained to testify in court if
needed, 43 most hospitals in Minnesota do not employ SANEs or have an
established SANE program. Moreover, across Minnesota, there are few certified
SANEs. 44 In those hospitals, registered nurses and physicians may conduct the
exam. Usually, a registered nurse will take the patient’s verbal history of the
assault and will collect urine, blood and other types of forensic evidence located
43

For instance, in one study, patients seen by Sexual Assault Nurse Examiners as opposed to RNs or physicians with no
formal training on evidence collection or medical treatment of sexual assault patients received a higher quality of care.
Higher quality of care was demonstrated by longer examinations, greater percentage of completed consent forms, and
greater percentage of completed evidence kits for prosecution. Derhammer, Lucente, Reed & Young, Using a SANE
Interdisciplinary Approach To Care of Sexual Assault Victims, 26 JOURNAL ON QUALITY IMPROVEMENT 8, 488-495 (2000).
44
According to information collected by the Minnesota Chapter of the International Association of Forensic Nurses
(IAFN) in 2010, there are approximately forty-eight SANE-A certified individuals in Minnesota. SANE-A indicates a
certification that has been obtained in Adolescent-Adult sexual assault patient care.
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externally on the victim’s body, and a physician will conduct the pelvic exam to document any injury
internally or collect evidence internally. The physician will order any medications that are required.
Thus, all of the elements of the medical forensic exam are within the scope of practice of registered
nurses and physicians.

Our hospital doesn’t have a SANE Program or any individual
trained or certified SANEs. Our area sees so few sexual assault
patients, that it is difficult for our staff to remember how to
conduct the medical forensic examination. We usually tell the
victim that he or she will have to go to another hospital to have
the examination. Is this okay?

Transferring sexual assault patients should be avoided. 45 We encourage your
hospital to develop the competency needed to provide the medical forensic exam,
no matter how few patients you may see presenting for this reason. Affordable
SANE trainings are held in Minnesota annually. 46 If for some reason this is not
possible, however, then the next best course of action is to establish a responsible
referral policy. Even responsible referral policies, however, take the risk that
referred patients will not show up at the receiving hospital for care. For that
reason, we encourage hospitals considering a referral policy to use it as a shortterm strategy only, while continuing to work towards building the capacity to
confidently and competently treat sexual assault patients.

What must be included in a responsible referral policy?

Your hospital’s emergency department nurse manager, physicians, and the hospital’s legal counsel
should be consulted in the development of any referral policy. A responsible referral policy must
contain the following elements:

1. Complies with the Emergency Medical Treatment and Active Labor Act
(EMTALA)

A responsible referral policy must contemplate how EMTALA provisions will be addressed. EMTALA
is a federal statute which governs when and how a patient may be refused treatment or transferred
from one hospital to another when the patient is in an unstable medical condition. 47 The purpose
of the statute is to prevent hospitals from rejecting patients, refusing to treat them, or transferring
them to another hospital because they are unable to pay, are undocumented immigrants, or are
U.S. Department of Justice, Office on Violence Against Women, A National Protocol for Sexual Assault Medical
Forensic Examinations, Adult/Adolescent (2004) at 59, available at http://www.ncjrs.gov/pdffiles1/ovw/206554.pdf (last
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visited March 9, 2011).
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For information on upcoming SANE trainings, please contact the Minnesota Chapter of the International Association of
Forensic Nurses (IAFN) at http://www.mnforensicnurses.org; the National IAFN at http://www.iafn.org/ or SVJI @
MNCASA at svji@mncasa.org.
47
42 USC § 1395dd et seq. (1986). For a summary of EMTALA requirements, see Edward C. Liu, Congressional
Research Service, EMTALA: Access to Emergency Medical Care (2010) available at
http://aging.senate.gov/crs/medicare20.pdf (last visited March 3, 2011).
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covered under Medicare or Medicaid programs.
EMTALA applies only to "participating hospitals,” or those hospitals which have entered into
provider agreements under which they will accept payment from the Department of Health and
Human Services under the Medicare program. In practical terms, this means that it applies to
virtually all hospitals in the United States. Its provisions apply to all patients, and not just to
Medicare patients.
The relevant provisions of EMTALA for the purposes of this document are:

“Any patient who comes to the emergency department requesting
examination or treatment for a medical condition must be provided
with an appropriate medical screening examination to determine if he
is suffering from an emergency medical condition. If he is, then the
hospital is obligated to either provide him with treatment until he is
stable or to transfer him to another hospital in conformance with the
statute's directives.” 48
Therefore, in virtually all Minnesota hospitals, before the hospital refers a sexual assault patient to
another facility, an EMTALA screening must be performed. Care should be taken to ensure that
the EMTALA screening is performed in a private examination room (not in a public triage area) as
soon as possible following the patient’s arrival at the Emergency Department. Care should also be
taken not to disrupt potential evidence on the patient’s body or clothing during an EMTALA
screening (see the section “Institutes provisions to minimize lost evidence or negative health
consequences” below).
2. Is well known and in writing
A responsible referral policy must be well known to both the referring hospital and the receiving
hospital. Ideally, this referral policy should also be in writing. It is unacceptable for referring
hospitals to refer patients to another hospital without having a formal, written referral policy in
place; verbal agreements alone are not sufficient. MNCASA has received calls from victims who
were referred from one hospital to another, only to learn that the hospital to which they were
referred also would not conduct the medical forensic exam.
3. Is “soft”
A responsible referral policy must be “soft.” That is, even in the place of a formal written
agreement, hospital staff at the referring hospital must call ahead to ensure the patient will receive
timely attention at the receiving hospital. The referring physician and primary care nurse must call
ahead to make arrangements for the smooth continuation of patient care. Having a soft referral
policy in place may reduce the time that a patient needs to wait, may eliminate the loss of evidence
from the patient’s body, and may help eliminate patient frustration and confusion during the
48

42 U.S.C. § 1395dd et seq. (1986).
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referral process.
4. Involves advocacy
A responsible referral policy must also immediately offer victim advocacy services to the patient.
Patients should be informed that working with an advocate could help the referral to another facility
go more smoothly. Patients should be informed that advocates are equipped with helpful
information about the criminal justice process, alternative reporting options, and information that
can assist the patient with safety planning, such as restraining orders or shelter options. 49
5. Contemplates patient transportation
A responsible referral policy will contemplate distance between the referring and receiving hospitals
and make suggestions for how to minimize any transportation burden to patients. In some
jurisdictions, victim advocacy programs may be able to help facilitate patient transportation to the
receiving hospital. If this isn’t possible, however, will patients be encouraged to drive themselves to
the receiving hospital? If so, is there any way to alleviate the financial hardship and other
complications this may create?
6. Institutes provisions to minimize lost evidence or negative health consequences
Any delay in the delivery of medical forensic care poses some risk of the loss of evidence. For
instance, while a patient is waiting to be seen or while a patient is being transported to an
accepting hospital, he or she may have to urinate, an activity that may wash potential evidence
from his or her body, or eliminate the ability to gather urine that is still viable to be analyzed for
evidence of drug-facilitated sexual assault (toxicology). 50 Any delay in the delivery of medical
forensic care also increases the risk that patients will eat, smoke, wash, brush their hair, apply
makeup, change clothing, or participate in numerous other behaviors that could eliminate evidence
of the sexual assault.
In order to eliminate the potential of losing evidence, a responsible referral policy will therefore
require the referring hospital to warn the patient not to engage in any of these behaviors while they
are en route to the accepting hospital, or provide instructions regarding acceptable ways to
manage behaviors that can’t wait. A responsible referral policy will also assist a patient with the
proper collection of urine prior to the patient’s transfer, if needed. Because it is so crucial to collect
the first urine void of a patient, making arrangements to properly collect this evidence and ensure
the chain of custody of the sample during a patient transfer must be addressed in the referral
policy.

7. Contains an agreement to cross-train staff on sexual assault patient care

Finally, a responsible referral policy will contain a commitment by the referring hospital to train
some designated healthcare professionals in the delivery of the medical forensic exam, and a
49

For more information on the benefits of working with advocates, please see Part V, Section A. Involving Advocacy
Services.
50
Lindsey Garfield, Forensic Scientist, Minnesota Bureau of Criminal Apprehension, Frequently Asked Toxicology
Questions for the Sexual Assault Forensic Examiner, webinar recording February 16, 2011. Webinar recording is available
by emailing svji@mncasa.org.
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commitment by the receiving hospital to provide that training. We encourage the development of
such an educational partnership to ensure that all Minnesota hospitals that provide emergency care
are eventually competent and confident in the delivery of the medical forensic exam.

Conclusion

Ensuring victim access to the medical forensic exam without a report to law enforcement is
meaningless if healthcare professionals themselves do not feel confident or competent to deliver
the exam. Therefore, hospitals in Minnesota that provide emergency care must strive to be
confident and competent in the delivery of the medical forensic exam. There are different ways to
achieve this. If your hospital does not have a SANE program, registered nurses and physicians can
deliver quality care to sexual assault patients. If registered nurses and physicians do not feel
competent to conduct medical forensic exams, a responsible referral policy may be established, but
referring patients to another hospital should be avoided whenever possible, because patients may
be frustrated or confused by the referral. If your hospital establishes a referral policy, we encourage
using such a policy only temporarily while simultaneously building the capacity of your hospital to
treat sexual assault victims on-site in the future. 51

51

For more recommendations on how to build the capacity of hospitals to respond to sexual assault patients, please see
U.S. Department of Justice, Office on Violence Against Women, A National Protocol for Sexual Assault Medical Forensic
Examinations, Adult/Adolescent (2004) 57 - 59, available at http://www.ncjrs.gov/pdffiles1/ovw/206554.pdf (last visited
March 9, 2011); the Minnesota Chapter of the International Association of Forensic Nurses (IAFN) at
http://www.mnforensicnurses.org (last visited March 16, 2011); the National IAFN at http://www.iafn.org/ (last visited
March 16, 2011) or email SVJI @ MNCASA at svji@mncasa.org.
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C. Exam Timeframes
How will your jurisdiction ensure patients are not refused the
medical forensic examination without a more thorough
assessment with regard to the timeframe between the assault
and the exam?

Victim access to the medical forensic examination without reporting the assault to
law enforcement is meaningless if patients are denied access to the exam for other
reasons. Besides a healthcare professional’s lack of competence or confidence to
conduct the exam, another factor that affects victim access to the exam is
confusion over what period of time post-assault the medical forensic exam should
be conducted. For example, SVJI @ MNCASA has heard concerns from victims
who were refused a medical forensic examination despite presenting to the hospital
within two days of the assault.
This section will explore the issue and provide important information for your team to consider
when reviewing current policy on the period of time post-assault medical forensic exams will be
offered by your local hospital.
What has practice been in the past?
In general, the practice in Minnesota has been to offer medical forensic exams to victims of sexual
assault who present within 72 hours (3 days) post-assault. Advances in technology have led to the
ability to retrieve viable forensic evidence from exams conducted after 72 hours, however. Practice
around the nation varies, but many programs now routinely offer medical forensic exams beyond
the 72 hour timeframe. In 2009, all Twin Cities metro-based SANE programs moved to a standard
timeframe of 120 hours (5 days) post-assault. This policy change has led other SANE programs
and hospitals across Minneosta to review their policies.
Most hospital and SANE program policies specify that no matter what timeframe may be
articulated in the policy, departures from that timeframe should be allowed when the victim’s
situation warrants a later examination. For example, even in hospitals where policy may currently
limit the exam to 72 hours post-assault, a victim who presents later who also reports she had not
bathed during that timeframe may still be offered an exam. Another situation in which departures
from an established timeframe are often made is in the event the victim has limited mobility, like
confinement to a bed or wheelchair.
Why did many hospitals or SANE programs limit the timeframe to 72 hours in the past?
It is difficult to make sense of why the 72 hour timeframe was established in the first place. In some
jurisdictions, the answer to this inquiry is simply “because we have always done it this way.” 52

Joanne Archambault, Time Limits for Conducting a Forensic Examination: Can Biological Evidence be Recovered 24,
36, 48, 72, 84 or 96 Hours Following a Sexual Assault? Available at
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http://www.mysati.com/enews/May2005/practices_0505.htm (last visited March 21, 2011).
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As stated above, most programs utilizing a 72 hour timeframe utilized that timeframe as more of a
guideline than a rule, extending the timeframe in certain situations. Some programs used the 72
hour timeframe as a rigid rule, however, and would not recommend or pay for examinations for
victims presenting later. The origin of the 72 hour timeframe was probably based not on the length
of time for the most effective evidence collection, but rather on the most effective medical
treatment. For the most effective pregnancy and sexually transmitted infection (STI) prophylaxis,
administration of medical treatment is required within 72 hours of the assault.
Perhaps because of this guideline, practitioners and lay persons also assumed that effective
evidence collection was also limited to 72 hours. In truth, the possibility of effective evidence
collection goes beyond 72 hours.
What does medical research say?
There is a lack of reliable scientific information regarding what evidence may be available at
different times and under different circumstances. Forensic examiners have received little feedback
over the years regarding their evidence collection techniques because a large portion of exams
have never been analyzed. Therefore, it has been difficult for forensic examiners to form best
practice about what types of evidence should be gathered from different collection sites (oral, anal,
vaginal) or via different collection techniques (swabbing, woods lamp, toxicology) at various
timeframes post-assault.
Despite these limitations, there are numerous studies that show that forensic evidence may be
present long after 72 hours post-assault. Some studies, including some conducted decades ago for
general obstetric and gynecological purposes, have shown the presence of sperm in the vagina
long after 72 hours; in fact, some studies have documented such evidence present 12 days after an
assault or consensual intercourse. 53 Studies have also shown evidence of certain drugs in urine after
72 hours post-assault. 54
So, what timeframe is now recommended?
According to the United States Department of Justice, A National Protocol for Sexual Assault
Medical Forensic Examinations, Adults/Adolescents, recommended practice is to acknowledge that
viable forensic evidence can exist beyond 72 hours and that cases must be evaluated on an
individual basis to consider each victim’s unique needs. 55 Rigid application of any timeframe, even
past 72 hours, is not recommended practice. 56 Because technology continually improves the
sensitivity of the tests used to analyze evidence collected during the exam, any timeframe set now
will have to be re-evaluated in the future.
A.J. Morrison, Persistence of Spermatozoa in the Vagina and Cervix, 48 BRITISH JOURNAL OF VENEREAL DISEASE, 141-143
(1972).
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U.S. Department of Justice, Office on Violence Against Women, A National Protocol for Sexual Assault Medical
Forensic Examinations, Adults/Adolescents (2004) available at http://www.ncjrs.gov/pdffiles1/ovw/206554.pdf (last visited
March 21, 2011).
55
U.S. Department of Justice, Office on Violence Against Women, A National Protocol for Sexual Assault Medical
Forensic Examinations, Adults/Adolescents (2004) at 67 available at http://www.ncjrs.gov/pdffiles1/ovw/206554.pdf (last
visited March 21, 2011).
56
Joanne Archambault, Time Limits for Conducting a Forensic Examination: Can Biological Evidence be recovered 24,
36, 48, 72, 84 or 96 Hours Following a Sexual Assault? Available at
http://www.mysati.com/enews/May2005/practices_0505.htm (last visited March 21, 2011).
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It is now also recommended practice to acknowledge that offering the medical forensic
examination post 72 hours has benefits beyond potential evidence collection. For example, new
advances in medical care including pregnancy and STI prophylactic medications may be effective
up to 120 hours post-assault. 57

Conclusion

It is necessary to ensure that each victim receives a comprehensive assessment as to whether the
medical forensic examination is warranted at various timeframes post-assault, instead of relying on
a one-size-fits-all, rigidly-applied timeframe. If your jurisdiction rigidly imposes a short timeframe
(less than 72 hours) without offering a comprehensive assessment to each victim, we encourage
your multidisciplinary team to reconsider and change policy to reflect more current practice.

See, e.g., Lisa Zindler, New Developments in Pregnancy Prophylaxis webinar recording. Webinar recording is available
by emailing svji@mncasa.org.
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D. Restricted Kit Storage Location
“Evidence is more than bags, boxes and body fluids. It may be
someone’s only opportunity to seek justice . . .”58
Where will your jurisdiction store the evidentiary kits or related
evidentiary items from cases where the victim hasn’t yet decided
whether to report the assault to law enforcement (restricted
evidentiary kits)?
There is no Minnesota or federal law that dictates where restricted evidentiary kits
or other evidence collected in a restricted case must be stored. 59 As a result,
Minnesota jurisdictions must set their own policies on storage location.
Determining where to store such kits may be challenging. Before making a
decision on an appropriate storage location, a multidisciplinary group in your
jurisdiction must meet to review existing policies and the particular characteristics of
available storage facilities. Restricted evidentiary kits must be stored in a location
that ensures both the integrity and viability of the evidence. The potential evidence
contained in such kits may be a victim’s only opportunity to seek justice, if that
victim chooses to convert the case and involve law enforcement at a later date.
Proper evidence storage locations are those that meet the factors set forth below.

What factors should be considered when determining an
appropriate storage location?

Any facility seeking to store evidence should review the factors highlighted below,
as well as additional factors set forth by the State of Minnesota, Office of the State
Auditor, in a document titled Best Practices Review: Property and Evidence Room
Policies and Procedures Manual. 60 While that document is focused on best
practices for proper evidence storage within law enforcement facilities, the
recommendations articulated there also apply to other locations considering
storage of biological evidence or other items of evidence submitted in potential
criminal cases.

Bonnie Price, MSN, RN, SANE-A/P, Receiving a Forensic Medical Exam Without Participating in the Criminal Justice
Process: What Will It Mean? 6 JOURNAL OF FORENSIC NURSING (2010) at 84.
59
Some other states have set the location for storage of evidence from restricted cases by statute. See e.g., IOWA CODE
58

§709.10 (subd.1) (2004).
60
This document was published February 16, 2011 and is available at
http://www.auditor.state.mn.us/reports/gid/2011/bestpractices/bestpracticespropertyevidencerooms.pdf#page=21 (last
visited March 17, 2011).
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This section conveys what conditions are considered ideal to ensure the viability and integrity of
evidence. Keep in mind that even in less-than-ideal conditions, however, sometimes evidence is
still found viable, and evidence which may have been stored in less than ideal conditions shouldn’t
be assumed to be worthless.
1. Limited Access /Security
Restricted evidentiary kits or other evidentiary items collected in a restricted case must be stored in
a secure location. A secure location not only prevents public access, but also limits access to only
one or two specially-trained agency employees. It is imprudent to utilize storage areas that allow
multiple people access to the evidence. 61 Agency heads should dictate through written policy who
within their respective agencies shall serve as authorized evidence technicians. 62
Secure storage locations must have locked entries, an electronic card-access entry system or other
systems that have the ability to restrict access to designated agency employees. Some locations
have the ability to monitor and record which agency employees had access to the storage location
and when. For instance, in some hospitals, there is a system in place known as Pyxis MedStation
System® to restrict and record access to keys that open rooms storing medications or other items
that must be carefully controlled. 63
2. Chain of Custody
“Chain of custody” is a legal term that means the movement and location of physical evidence
from the time it is collected to the time it is presented in court. Sometimes the testimony of each
individual who had possession of the item is required to establish chain of custody. 64 In any type of
criminal case, each item of evidence collected must be accounted for at all times and remain under
strict control. If there is a break on the chain of custody, questions may arise about the integrity of
the evidence: that is, it may be alleged that the evidence was tampered with, altered or crosscontaminated during the time it was unaccounted for.
A representative from your County Attorney’s Office must be asked to influence the policies
associated with evidence storage and chain of custody for restricted kits. 65 The County Attorney is
the one who must withstand court challenges to proper evidence handling if the case is converted
and prosecuted.
3. Climate control
An appropriate storage location must be protected from the elements, and have climate control
mechanisms in place. Climate control is necessary to ensure that the biologic samples collected as
part of the kit, or any additional items of evidence, are preserved and remain viable for future
61

International Association for Property and Evidence (2007).
International Association for Property and Evidence (2007) .
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For more information, see http://www.carefusion.com/products-and-services/products-services-categories/medicationmanagement/pyxis-medstation-system.aspx (last visited February 17, 2011).
64
BLACK’S LAW DICTIONARY, 8th ed., 2004 at 244.
65
Working closely with local prosecutors when developing any evidence storage policy is also recommended by the State
of Minnesota, Office of the State Auditor, Best Practices Review: Property and Evidence Room Policies and Procedures
Manual, 15 (2011).
62
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analysis if the victim chooses to convert to a standard report.
Refrigeration recommended
It is accepted best practice to store restricted kits under refrigeration as soon as possible. 66 It is also
best practice to store toxicology kits, or blood and urine samples, associated with restricted kits
under refrigeration. Appropriate temperature ranges for refrigeration are 33.8° - 42.8°
Fahrenheit. 67
Room temperature storage not recommended
Room temperature storage is only acceptable in exceptional circumstances. If refrigeration is not
possible, restricted kits (but not the toxicology kits containing blood or urine associated with
restricted kits) may be stored at room temperature temporarily, but only if the evidence within the
kit has been completely dried 688 Appropriate temperature ranges for room temperature storage are
55° - 75° Fahrenheit. 69 Long-term room temperature storage is not recommended because it is
difficult to ensure that the biologic samples collected within kits are completely dry. Depending on
the items collected, complete drying of the samples could take days or even weeks. For instance, if
a tampon or a condom is collected, how will the forensic examiners within your medical facility
ensure the samples are completely dry before storing them at room temperature? Even if your
facility utilizes swab dryers, the drying time depends on the saturation level of the item. Long-term
room-temperature storage of restricted kits should therefore only be contemplated after a
consultation with the Minnesota Bureau of Criminal Apprehension. 70
Freezing not recommended
Each time a kit goes through a freeze/thaw cycle, moisture may be introduced to the samples
within. It is the presence of moisture that will degrade the quality of the sample, making future
DNA or toxicology analysis difficult or impossible. Likewise, freezing the toxicology kit (blood and
urine samples) is not recommended if alcohol is suspected, as a loss of ethanol could occur from
freezing the sample. If no alcohol is suspected, it is permissible to freeze urine samples. However,
since it is well-documented that alcohol is the most commonly used drug to facilitate sexual
assaults, freezing of the toxicology kit is not recommended. 71

Minnesota Bureau of Criminal Apprehension, DNA Evidence Identification, Collection, and Preservation for Law
Enforcement, available at http://www.bca.state.mn.us/Lab/Documents/DNABrochure05.pdf (last visited February 8,
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2011). Evidentiary kits collected in cases that have been reported to law enforcement must also be stored in similar
conditions.
67
Interview with Kate Lentz-Lockhart, Forensic Scientist, Minnesota Bureau of Criminal Apprehension, February 1, 2011.
68
Minnesota Bureau of Criminal Apprehension, DNA Evidence Identification, Collection, and Preservation for Law
Enforcement, available at http://www.bca.state.mn.us/Lab/Documents/DNABrochure05.pdf (last visited February 8,
2011).
69
Interview with Kate Lentz-Lockhart, Forensic Scientist, Minnesota Bureau of Criminal Apprehension, February 1, 2011.
To schedule a consultation, contact the BCA laboratory location that serves your jurisdiction.
70
Lindsey Garfield, Forensic Scientist, BCA, Frequently Asked Toxicology Questions for the Sexual Assault Forensic
Examiner, webinar recording February 16, 2011. Webinar recording and materials are available by emailing
svji@mncasa.org. See also National District Attorneys Association, American Prosecutor’s Research Institute, Prosecuting
Alcohol-Facilitated Sexual Assault available at
http://www.vaw.umn.edu/documents/prosecutingalcoholsa/prosecutingalcoholsa.pdf (last visited March 3, 2011).
71
While some Minnesota statutes dictate how long certain types of evidence must be retained, evidence retention policies
for other types of evidence differ greatly among Minnesota law enforcement agencies.
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4. Existing protocol, policy or procedure
It is necessary to examine current policies for locations you are considering for the storage of
restricted kits. Existing policies may make kit storage impossible or burdensome. For example, one
Minnesota hospital was hesitant to store restricted kits even though they have a locked refrigerator
available within the Emergency Department that could be used for those kits alone. An existing
hospital policy requires all refrigerators to be checked twice daily to ensure proper temperature.
The policy is in place to ensure that medications are kept at a consistent temperature. The
refrigerators are not equipped with external temperature gauges, so refrigerators must be opened
twice a day to check the temperature, and this task must be completed by various staff members.
Although the kits kept inside are individually sealed, the hospital staff felt as though having
different staff members open up the refrigerator each day is not best practice for chain of custody
purposes. Furthermore, opening the refrigerator multiple times daily could upset the temperature
balance and introduce moisture into the kit, which could degrade the samples. In order to alleviate
this problem, the hospital purchased another small refrigerator which was equipped with an
external temperature gauge and a lock that was accessible to only two staff members.
In addition, existing policy at law enforcement agencies about the storage of evidence may
complicate the storage of restricted kits. Specifically, law enforcement agencies have policies in
place that dictate how evidence will be received, and the duration of storage for certain types of
evidence. Please see Section 5 below, which discusses evidence inventory or tracking methods that
may make the storage of restricted kits more feasible.
Thus, it is important to consider the presence of existing policy and procedure that may complicate
the storage of restricted kits. In some instances, it will be necessary to revise those current policies
in order to establish best practice for the storage of restricted kits.
5. Ability to inventory evidence/tracking methods
Appropriate storage locations will also possess the ability to track, or inventory, the receipt and
storage of restricted kits in a way that maintains victim confidentiality. Appropriate tracking
systems utilize a case number or code, as opposed to a victim name. Using a case number or
code will both protect victim confidentiality and will ease the process of case conversion. Having
such a tracking system in place can ensure that the evidence is accounted for and able to be
located at all times in the event the victim chooses to convert the case. The ability to track and
inventory such kits is necessary to maintain chain of custody and protect the integrity of the
evidence in the event the case is converted to a standard report in the future. The use of a
responsible case tracking system will meet the spirit of both VAWA 2005 and Minnesota law.
Some storage facilities will have existing policies in place that may complicate the storage of
restricted kits. For example, most storage facilities require a victim or defendant name or police
report number in order to inventory evidence. For this reason, it will be necessary to establish some
sort of an identifier that meets both the needs of the storage facility and maintains victim
confidentiality. Several Minnesota jurisdictions have approached this challenge by creating policies
that allow the healthcare professional completing the sexual assault evidence collection kit or
providing other treatment to victim to obtain an Incident Criminal Report number (ICR, or police
report number) in order to aid in the tracking and inventory of the evidence. For example:
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“A Sexual Assault Nurse Examiner (SANE) will make a sexual assault report on
behalf of a victim and receive an ICR without divulging the identity of the victim.
The report will be made by calling 9-1-1. The 9-1-1 call taker will provide an ICR
to the SANE.”
The SANE who examines the victim will call 9-1-1 and provide the location at
which the assault occurred along with the date and time it occurred and will
request an ICR for an Anonymous CSC Report. An officer should not be
dispatched at this time. When calling back to request an officer respond to pick up
the evidence kit and take it to property, the SANE will provide the ICR from the
original report to the call taker. At this time, the call will be reopened and a
jurisdictional officer assigned to respond to the appropriate hospital to collect and
store evidence. The officer will enter comments and disposition when this process
is complete.” 72
This policy allows law enforcement to rely on an already-established method for evidence storage,
through the use of an ICR number attached to the restricted kit. The ICR number is not linked to
the victim’s name, however, as the SANE making the call will provide her name as the reporting
party instead. The case will not be investigated, as it is classified separately as “CSC Anonymous.”
The ICR number is put on the outside of the kit, not the victim name, and the victim is provided
with the ICR number in order to facilitate conversion of her case in the future if she chooses.
Other jurisdictions have contemplated the use of bar coding to track and inventory restricted kits.
6. Transportation of Evidence Collected in Restricted Cases
Jurisdictions must consider how restricted kits and additional evidentiary items, if any, will be
transported to the storage facility. If your jurisdiction has decided to store restricted kits at the
hospital, you will need to discuss how kits will be moved to the secure storage area within the
hospital from the examination room.
If restricted kits will be stored at a location other than the hospital, your jurisdiction will also need to
consider how the kits will be transported. For example, if your jurisdiction has decided to store
restricted kits with law enforcement, how will kits be transported that maintains chain of custody
and climate control to ensure the integrity and viability of the evidence? For example:
Once the victim/patient has left the hospital, the healthcare professional will call
law enforcement dispatch or Goodhue County Sheriff’s Office (GCSO) and will
request a deputy to transport the evidentiary kit to the central law enforcement
evidence storage facility at GCSO. The evidence will be maintained by a
designated healthcare professional until released through a chain of custody
transfer to the responding GCSO deputy.” 73
72

This model tracking and identifier policy has been adapted from the Southern St. Louis County SMART Anonymous 3
Party Reporting Process. For full text of this policy, see Appendix B.
73
This model evidence transportation policy has been adapted from the Goodhue County Adult Sexual Assault Response
Protocol, created by the Goodhue County Sexual Assault Multidisciplinary Action Response Team (SMART), February 1,
2011.
rd
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Some large jurisdictions, like Texas, send restricted kits through the mail to regional storage
facilities. Their policy provides:
“Evidence will be packaged in a box that is completely sealed with heavy tape.
The seal shall be initialed so that part of the initials are on the box and part on the
tape. The box must be able to withstand standard shipping. Contents may
include:
•
•
•

A sealed sexual assault evidence collection kit, the victim reference sample
shall be in the form of a dried buccal swab in its own packaging and may
be enclosed in kit.
Sealed paper bags containing victim’s clothing (should be limited to
victim’s underwear unless there is a compelling reason to believe that any
other item contains biological evidence from the suspect).
No blood or urine samples shall be included.” 74

While mailing evidence may work well for large jurisdictions like Texas that store restricted kits at
regional storage centers that may be hours away, this process might not be necessary if the
distance between the hospital and storage facility is relatively short. This process could provide a
viable option, however, for Minnesota counties with long distances between hospitals and
appropriate storage facilities.
7. Adequate Space
The amount of space needed is a concern for any agency considering storage. In Minnesota, the
number of restricted kits currently being stored is unknown. It is also unknown how many more
victims will seek a medical forensic examination as the general population learns that the receipt of
that exam does not depend on the victim’s report to law enforcement. How many restricted kits will
be collected in your jurisdiction will depend on population and the presence of any education or
outreach efforts.
When issuing guidelines for its local jurisdictions, the Maryland Governor’s Office of Crime Control
and Prevention urged jurisdictions to prepare for a 10 – 30% increase in the number of evidentiary
kits that would be collected. 75 There is currently no Minnesota state-wide data available to either
support or discredit the estimate offered by the Maryland Governor’s Office.
Although it is difficult to predict the number of restricted kits that may be collected across
Minnesota, one thing is predictable – the actual size of the sexual assault evidence collection kit.
The kit is small, measuring just 7”W x 4 ½”D x 2 ¼”H, about the size of an average paperback
book. The kits are made of rigid cardboard and may be stacked on top of one another, as long as
the contents within are completely dry. Agencies will probably be able to store fifty or more kits
74

by the Goodhue County Sexual Assault Multidisciplinary Action Response Team (SMART), February 1, 2011.
Texas Department of Public Safety, Instructions for Submission of Sexual Assault Evidence in Cases without Law
Enforcement Reporting available at http://www.evawintl.org/images/uploads/TX_InstructionsForMailingEvidence.pdf (last
visited March 17, 2011).
75
VAWA Compliance, Maryland State STOP Grant Administrating Agency, Governor's Office of Crime Control and
Prevention, available at www.goccp.maryland.gov/.../Maryland-Domestic-Violence-Policies-VAWA-Compliance.ppt (last
74

visited February 3, 2011).
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within one standard-sized refrigerator. The toxicology kits are also small. If your jurisdiction
chooses to collect and retain blood and urine in restricted cases as well, there may be adequate
storage for that evidence as well. For more information on the toxicology kits, please see Frequently
Asked Question “Where should we store other items that may have evidentiary value collected in
restricted cases?” below.
8. Store evidence from restricted and reported cases separately
When law enforcement agencies have agreed to store restricted kits, we recommend storing
restricted kits separately from evidence collected in reported cases. This practice will minimize
confusion, and will help ensure that evidence from a reported case isn’t destroyed or that evidence
from restricted cases will be mistakenly submitted to the BCA for DNA or toxicology analysis.
While adequate storage space is usually of concern to agencies considering storage, the amount of
space that will ultimately be needed to store restricted kits will likely be manageable.

Are law enforcement agencies an appropriate place to store
restricted kits?

Yes, law enforcement agencies are an appropriate place to store restricted kits,
as long as the evidence room can meet or exceed all of the factors listed above.
One national organization considers it best practice to have restricted kits stored
within law enforcement evidence rooms. 76

Are hospitals an appropriate place to store restricted kits or
additional evidence collected in restricted cases?

Yes, hospitals may be an appropriate place to store restricted kits, as long as the
hospital storage area can meet or exceed all of the factors listed above, and can
make arrangements to store evidence long-term. Most hospitals in Minnesota
do not have an established Sexual Assault Nurse Examiner (SANE) program.
Moreover, even where a SANE program does exist, there may be no dedicated
storage space where evidence can be properly stored according to the factors
listed above. Some Twin Cities metro hospital SANE programs do have storage
locations that are separate from the storage for kits from reported cases and
have limited access. However, even in these facilities, finding space for longterm storage of restricted kits may be difficult. In Part V. Section E., the
recommended minimum storage duration for restricted kits is eighteen months.
Most hospitals will not be equipped to store restricted kits for eighteen months or
longer, as storing evidence long-term is not a role that hospitals are accustomed
to fulfilling. 77
End Violence Against Women International. See Kimberly A. Lonsway, Ph.D., Sgt. Joanne Archambault (Ret.), Reply
to Article: “Receiving a forensic medical exam without participations in the criminal justice process: What will it
mean?” 7 JOURNAL OF FORENSIC NURSING 78 - 88 (2011) at 78.
77
Bonnie Price, MSN, RN, SANE-A/P, Receiving a Forensic Medical Exam Without Participating in the Criminal Justice
76
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Another important consideration is that individual SANEs usually do not receive the necessary
education to serve in the role of property or evidence technician. While forensic nurses are highly
qualified to collect and package evidence, they do not usually receive training on proper techniques
needed for long-term storage of that evidence. 78
Therefore, because of the lack of SANE programs, special training on proper evidence storage, or
hospital-based storage areas that meet all of the factors above and can accommodate long-term
storage, it may be challenging to establish an appropriate storage location for restricted kits within
a hospital.

Why aren’t other locked, restricted or private locations
appropriate storage locations?

It is never acceptable to use locked desk drawers, locked filing cabinets, a private
office, or lockers for storage, no matter where they may be located. 79 Such
locations offer little, if any, climate control to preserve the viability of the
evidence. Such locations are not secure enough to ensure chain of custody and
evidence integrity and may not survive potential court challenges if the case is
later converted and prosecuted.
Similarly, it is never acceptable to release restricted kits to the victim’s custody or control. Victims
of other crimes are not required to maintain the integrity or viability of evidence, so it is
unacceptable to burden victims of sexual assault with proper evidence storage. Moreover, it will be
difficult, if not impossible, for victims to maintain storage conditions at their home that would
ensure the evidence viability. Most importantly, however, the integrity of any physical evidence in
the custody and control of the victim will certainly face court challenges if that case is later
converted and prosecuted. The defense in such a case could allege that the victim contaminated
the evidence while it was in the victim’s possession. Therefore, it is never acceptable to release
restricted kits to the custody of the victim.

Where should we store other items that may have evidentiary
value collected in restricted cases?

Potential evidence of a sexual assault isn’t limited to the swabs or other biologic
evidence that may be collected from the victim’s body and contained within the
sexual assault evidence collection kit. Potential evidence may be present on
other items, like bed sheets, the victim’s underwear or other clothing worn
during or after the assault. In addition, blood and urine collected for toxicology
analysis may be collected from the victim. This section will address where
Process: What Will It Mean? 6 JOURNAL OF FORENSIC NURSING (2010) at 84.
78
Bonnie Price, MSN, RN, SANE-A/P, Receiving a Forensic Medical Exam Without Participating in the Criminal Justice
Process: What Will It Mean? 6 JOURNAL OF FORENSIC NURSING (2010) at 84.
79
Bonnie Price, MSN, RN, SANE-A/P, Receiving a Forensic Medical Exam Without Participating in the Criminal Justice
Process: What Will It Mean? 6 JOURNAL OF FORENSIC NURSING (2010) at 82.
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additional evidentiary items may be stored.
Additional physical items
Due to space limitations, some jurisdictions have decided to limit what other items may be
collected and stored in restricted cases. For instance, some jurisdictions limit additional items of
clothing to just underwear worn by the victim during or after the assault. 80 Underwear, even
multiple pairs packaged separately, is usually small enough to store without taking up too much
space. Any additional evidence collected must be packaged separately from the BCA evidentiary
kit, with each item being packaged in an individual paper bag. Any additional items being
collected, just as the biologic samples collected by swabs in the evidentiary kit, must be completely
dried before being stored long-term. 81
Photographs
Where to store any photographs taken to document injury to the victim must also be taken into
consideration. In reported cases, these photos are usually copied onto a disc and are released to
law enforcement, along with the sexual assault evidence collection kit. In restricted cases, however,
any photographs taken must be stored elsewhere. Photographs could be stored within a patient’s
medical file, or could be stored on disc, and packaged separately from, but attached to the sexual
assault evidence collection kit. Whether or not refrigeration could impact the quality of a photo
disc should be considered.
Blood and urine
If blood and urine have been collected, it must be packaged separately from the sexual assault
evidence collection kit, in two additional kits known collectively as a Toxicology Kit, or DUI kit. One
kit contains blood tubes and the other contains a urine cup. Blood and urine must be refrigerated
in order to maintain viability. 82 Due to space limitations, some jurisdictions will not collect blood
and urine in restricted cases. 83 While there is nothing in the federal or Minnesota law that requires
blood or urine to be collected or preserved in restricted cases, it is recommended practice to do so,
despite space considerations. Obtaining the victim’s blood and urine preserves potential evidence
of a drug-facilitated sexual assault. Evidence of this nature may be important to corroborate the
victim’s story of the assault, or corroborate the victim’s level of impairment at the time of the
assault. 84

80

Due to limited storage space and a high volume of restricted cases, the Regions Hospital Sexual Assault Nurse
Examiner Program, located in St. Paul, Minnesota, most often limits additional items of clothing collected to underwear
that the victim was wearing during or after the assault.
81
Interview with Kate Lentz-Lockhart, Forensic Scientist, BCA, February 1, 2011.
82
See Section 3, Climate Control, above.
83
See Section 6, Transportation of Evidence Collected in Restricted Cases, above.
84
Lindsey Garfield, Forensic Scientist, Minnesota Bureau of Criminal Apprehension, Frequently Asked Toxicology
Questions for the Sexual Assault Forensic Examiner, webinar recording February 16, 2011. Webinar recording available
by emailing svji@mncasa.org.
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The best option for our jurisdiction is to store restricted kits with
law enforcement. Our local police department doesn’t have a
refrigerator in their storage facility, nor does it have an evidence
technician. What should we do?

Some law enforcement agencies in rural Minnesota may not possess full-time
evidence technicians, large amounts of storage space, or refrigerators within their
storage space. One rural Minnesota county used a novel approach to solve this
problem, electing to use a regional storage area for the restricted kits in the
county. 85 The small police departments within the county were concerned that
their evidence rooms would have to purchase refrigerators or purchase more
refrigerators in order to store the restricted kits. Law enforcement was also
concerned that victims might not remember which specific township they had
been assaulted in, if they chose to convert their case to a standard report in the
future and needed to locate the kit. As a result of these concerns, and after
several conversations, the Sheriff’s Office offered to store all restricted kits
collected in the county, no matter which police department might have jurisdiction
over the crime if it was later investigated.
The Sheriff’s Office felt comfortable making this offer for several reasons. In this county, the
Sheriff's Office is the county entity designated to pay for the exam under Minnesota statute. 86 The
Sheriff’s Office possessed a larger evidence room and more refrigerators than any other agency,
and employed a full-time evidence technician. One central storage location in the county ensures
that victims have only one point of contact if they decide to convert their case later on. Unlike the
police departments within the county, the Sheriff’s Office has multiple deputies on duty at any time,
and is therefore able to respond to the county’s hospitals within a reasonable period of time, to
transport and store a restricted kit. Finally, the Sheriff’s Office has a history of providing assistance
to the police departments within the county, so assisting in this way was accepted.
As a result, this jurisdiction is closer to fulfilling the spirit of the law with regard to forensic
compliance, because they instituted a policy that meets the needs of victims, ensures the integrity
and viability of the potential evidence, and takes advantage of the unique features and resources of
their community. It is also clearly a credit to the collaborative leadership of this particular Sheriff’s
Office. 87

85

Goodhue County, Minnesota.
See Minn. Stat. §609.35 (2003) subd. 1. See also Part VI. A, discussing exam payment in general.
87
Credit for leading this collaborative effort must be given to Captain Pat Thompson, Goodhue County Sheriff’s Office,
Red Wing, Minnesota, and all members of the Goodhue County Sexual Assault Multidisciplinary Action Response Team
(SMART).
86
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Conclusion

Ensuring victim access the medical forensic exam without a report to law enforcement is
meaningless if the evidence collected is not stored in such a way that preserves both the integrity
and viability of the evidence. Therefore, Minnesota jurisdictions must strive to establish storage
locations for restricted kits or other evidence collected in restricted cases that can ensure evidence
will be able to be used as it was intended: to corroborate a victim’s story, to be viable for DNA or
toxicology analysis, and increase the chance of obtaining a conviction, if the victim chooses to
convert the case.
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E. Restricted Kit Storage Duration
“You should have more time to decide whether you want to report a
sexual assault, perhaps the most difficult decision of your life, than you
have to decide whether to return a pair of shoes.”88
For what period of time will your jurisdiction store restricted kits
or additional evidence from restricted cases?
There is no federal or Minnesota law that dictates how long restricted kits or
additional evidence collected in restricted cases must be kept. Because the
VAWA 2005 forensic compliance mandates went into effect in January 2009,
there has not been time to conduct research on what period of time might be
considered sufficient for most victims to seek help, weigh options and convert
their case to a standard report if they so choose. In the absence of clear
legislative or research-based guidance, Minnesota jurisdictions must set their
own policies on storage duration.
We ask Minnesota jurisdictions pondering this issue to approach the problem through
multidisciplinary conversations focusing on three main considerations:
•

•

•

If you’ve decided that restricted kits will be stored with law enforcement agencies, is it possible
to store those kits for a period of time consistent with that agency’s established evidenceretention policies? What is the agency’s established evidence-retention policy for similar types of
evidence?
No matter where you’ve decided that restricted kits will be stored, is it possible to store
restricted kits for the minimum period of time of eighteen months recommended by SVJI @
MNCASA?
Is it possible for your jurisdiction to store restricted kits for the statute of limitations?

Each of these considerations is explored in a frequently-asked question format below.

88

Lindsay Gullingsrud, Sexual Violence Prevention Coordinator, Minnesota Coalition Against Sexual Assault.
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Is there federal or Minnesota law or policy that sets storage
duration for restricted kits?

No, there is no federal or Minnesota law on the storage duration for restricted
kits or additional evidence collected in restricted cases. There is Minnesota law
that addresses the retention of evidence in cases where a conviction has been
obtained. 89
For evidence collected in cases which are unsolved, pending, or awaiting disposition, retention
policies differ across Minnesota law enforcement agencies. For instance, in Ramsey County, a
model evidence retention policy calls for retaining the biological evidence in a criminal sexual
conduct case (1st to 3rd degree) permanently if the case may be chargeable when the DNA was
identified. 90 We recommend that your multidisciplinary team engage local law enforcement
agencies to determine what the evidence retention policy may be for similar evidence (i.e., sexual
assault evidence collection kits in reported cases that may be pended, where no suspect has been
identified, etc.).

We’ve heard that in some other states, restricted kits are kept
for the statute of limitations. Is this true?

Yes, this is true. The statute of limitations is a law that establishes a time limit
for prosecuting a crime, based on the date the offense occurred and other
factors. 91 In a national survey in early 2008, twenty-seven percent of
respondents reported their states store evidence from restricted cases for the
statute of limitations. Some of our neighboring states, Iowa and North Dakota,
are among those that retain restricted evidence for the statute of limitations. In
Iowa, this policy is codified in statute:

89

For instance, Minn. Stat. § 590.10 provides, “All government agencies must retain and preserve any biological
evidence relating to identification of a defendant that is used to secure a conviction in a criminal case until expiration of
the individual’s sentence, unless earlier disposition is authorized by court order. However, the agencies need only retain
the portion of the specimen that was used to obtain an accurate biological sample used to obtain a conviction. Failure to
retain the evidence may result in sanctions to the appropriate party.”
90
See Ramsey County Uniform Evidence Retention Policy available at
http://www.co.ramsey.mn.us/NR/rdonlyres/CFFF14C4-0F44-4BD9-99950186E9C17085/15111/RamseyCountyEvidenceRetentionPolicy1.pdf (last visited March 18, 2011)
91
BLACK’S LAW DICTIONARY, 8th ed., 2004 at 1451. Only the statute of limitations for criminal matters is discussed here.
The statute of limitations for civil matters is beyond the scope of this document. The purpose of a criminal statute of
limitations is to limit exposure to criminal prosecution to a certain fixed period of time following the occurrence of those
acts the legislature had decided to punish by criminal sanctions. Such a limitation is designed to protect individuals from
having to defend themselves against charges where the basic facts have become obscured by the passage of time and to
minimize the danger of official punishment because of acts in the far-distant past. Such a time limit may also have the
salutary effect of encouraging law enforcement officials promptly to investigate suspected criminal activity. Toussie v.
United States, 397 U.S. 112 (1970).
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Iowa Code § 709.10 SEXUAL ABUSE – EVIDENCE (2004).
When an alleged victim of sexual abuse consents to undergo a sexual
abuse examination and to having the evidence preserved, a sexual abuse
evidence collection kit must be collected and properly stored with the law
enforcement agency under whose jurisdiction the offense occurred or with
the agency collecting the evidence to ensure that the chain of custody is
complete and sufficient.
If an alleged victim of sexual abuse has not filed a complaint and a sexual
abuse evidence collection kit has been completed, the kit must be stored
by the law enforcement agency for a minimum of ten years. In addition, if
the alleged victim does not want their name recorded on the sexual abuse
collection kit, a case number or other identifying information shall be
assigned to the kit in place of the name of the alleged victim. 92

A retention period of ten years is consistent with the longest statute of limitations available for
certain instances of sexual assault in Iowa. 93
In North Dakota, the policy has not yet been codified in statute, but is articulated in recommended
policies for law enforcement. This policy states:

“Sexual assault evidence collected from non-investigated cases should be
kept by law enforcement for a minimum of seven years or until the victim
turns twenty-two, whichever occurs later.”94

A retention period of seven years is consistent with the longest statute of limitations available for
certain instances of sexual assault in North Dakota. 95
Thus, other jurisdictions have concluded that storage of restricted kits for the maximum period of
time allowable under statute of limitations is good policy.

See Maryland Coalition Against Sexual Assault, Ensuring Forensic Medical Exams for All Sexual Assault Victims A
Toolkit for States and Territories available at http://www.mcasa.org/iploads/docs/mcasa_toolit_final.pdf (last visited March
21, 2011).
93
See IOWA CODE § 802.2 (2007).
94
North Dakota Forensic Medical Examination Multidisciplinary Working Group, Recommended Law Enforcement
Practices: Transportation, Tracking and Storage of Forensic Evidence in Sexual Assault Cases.
95
See NDCC § 29-04-03.1 (2009).
92
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What is the statute of limitations for sexual assault cases in
Minnesota?

Determining the statute of limitations that may apply to any individual incident of
sexual assault in Minnesota is difficult; always consult with a prosecutor before
advising a victim what statute of limitations may apply to his or her individual
case. The question of whether the statute of limitations has passed depends on
many factors associated with the incident. For instance, the statute of limitations
may be tolled, or temporarily stopped, if certain facts have occurred, such as the
perpetrator living outside of Minnesota for a period of time. 96 Minn. Stat. §
628.26 subdivisions (e), (f) and (k) apply to the statute of limitations in criminal
sexual conduct cases.

(e) Indictments or complaints for violation of sections 609.342 to 609.345 if
the victim was under the age of 18 years at the time the offense was
committed, shall be found or made and filed in the proper court within the
later of nine years after the commission of the offense or three years after the
offense was reported to law enforcement authorities.
(f) Notwithstanding the limitations in paragraph (e), indictments or
complaints for violation of sections 609.342 to 609.344 may be found or
made and filed in the proper court at any time after commission of the
offense, if physical evidence is collected and preserved that is capable of
being tested for its DNA characteristics. If this evidence is not collected and
preserved and the victim was 18 years old or older at the time of the offense,
the prosecution must be commenced within nine years after the commission
of the offense.
(k) In all other cases, indictments or complaints shall be found or made and
filed in the proper court within three years after the commission of the
offense. 97

Thus, criminal charges may be filed at any time if physical evidence is collected and preserved that
is capable of being tested for its DNA characteristics, and if the crime would be charged as 1st, 2nd,
or 3rd degree Criminal Sexual Conduct. It will be difficult, if not impossible, to know at the time of
the medical forensic examination whether a restricted case would be charged as 1st, 2nd or 3rd
degree criminal sexual conduct, but because evidence is being collected at that time that is
capable of being tested for its DNA characteristics, we encourage your jurisdiction to discuss
whether retention of restricted kits for the statute of limitations is possible. The benefits and
challenges associated with a policy such as this are discussed here.
See Minn. Stat. 628.26 (subd. l), providing: The limitations periods contained in this section shall exclude any period of
time during which the defendant was not an inhabitant of or usually resident within this state.
97
Emphasis added.
96
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What are the benefits and challenges to storing restricted kits or
additional evidence in restricted cases for the statute of
limitations?
Promotes justice for victims and defendants
The first benefit to a policy that stores restricted kits or other evidence collected in
restricted cases perpetually is that it may be considered victim-centered. Because
a policy like this provides ample time for victims to convert the case to a standard
report, it allows for the various events in victim’s lives that may act as a trigger to
convert their case to a standard report. As discussed at length in Part III, there
are many factors that go into a victim’s decision whether to report the case, and
there are many events in a victim’s life that may remind the victim of the assault,
or encourage a report. Some victims may need a significant period of time to
alter their circumstances in such a way to feel comfortable reporting the case to
law enforcement. Many advocates, law enforcement officers and prosecutors
recall anecdotes where victims have reported to law enforcement years after an
incident; some of these cases have resulted in a conviction. 98 Another benefit to
a policy like this is that it may promote justice for defendants if the victim
chooses to convert the case. By retaining evidence for a long period of time, the
evidence could be used to exonerate someone in a serious crime, in the same
way it could be used to implicate someone in a serious crime.
Benefit to law enforcement and prosecutors
Law enforcement officers and prosecutors may be reluctant to destroy evidence that has been
collected before the statue of limitations has expired, understanding its potential to increase the
chances of a conviction if the victim chooses to convert the case in the future. Many prosecutors
speak of a phenomenon known as the “CSI effect,” or a heightened expectation among jurors in
criminal matters that in order to convict a defendant, DNA evidence must exist. While studies
debate how influential the CSI effect may really be, 99 most prosecutors would agree that they would
rather have a kit available for testing than not.
Another benefit to a policy that stores evidence from restricted cases for the statute of limitations is
that some counties may feel as though they have a fiscal investment in the potential evidence
within the restricted kit. Others may find it irresponsible to quickly destroy evidence which may, if
the victim chooses to convert the case, implicate someone in a serious crime.
98

For instance, the author worked as a court advocate on a case where the victim, assaulted numerous times as a
teenager by a family friend, reported the assaults to law enforcement following a trip back to her hometown, where she
had a chance meeting with the perpetrator at a store. The trauma sparked by this chance meeting triggered the victim to
report the assaults, even though it had been more than ten years since the last incident. During a pre-text phone call
arranged by the police where the victim confronted the perpetrator, the perpetrator admitted to assaulting her, as well as
several other young women. The perpetrator was ultimately convicted of multiple felony counts. An article about this
case is available here: http://azdailysun.com/article_f6d31479-26f0-5b29-9a62-63c0fa2bf406.html?mode=comments
(last visited February 22, 2011).
99
See e.g., Hon. Donald Shelton, et al., A Study of Juror Expectations and Demands Concerning Scientific Evidence:
Does the “CSI Effect” Exist? 9 VANDERBILT JOURNAL OF ENTERTAINMENT AND TECHNOLOGY LAW, available at
http://law.vanderbilt.edu/publications/journal-entertainment-technology-law/archive/index.aspx (last visited March 16,
2011).
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Accounts for advances in technology
A policy that retains restricted kits for the statute of limitations is responsible because it preserves
evidence, allowing it to be analyzed using ever-improving technological and investigative tools.
Because we are not able to predict what types of tools may be developed that make the analysis of
this evidence more efficient or more precise, it stands to reason that potential evidence should be
retained for the maximum amount of time possible.
Meets the spirit of VAWA 2005
Some of the purposes of VAWA 2005 forensic compliance mandates include increasing victim
access to justice by changing the way victims of sexual assault may seek medical forensic care, and
by changing the way we permit victims to report the sexual assault to law enforcement. Logic
dictates that the longer we keep evidence, the more victims we may have convert the case.
Increasing the number of sexual assaults reported to law enforcement is clearly one of the statutory
purposes of VAWA 2005.

What are the challenges to storing evidence from restricted cases for the statute of limitations?
Agencies that have agreed to store evidence from restricted cases may find the perpetual storage of
such evidence impossible due to legitimate concerns over available space and financial resources.
If it is impossible for the agency within your jurisdiction to store these kits for the statute of
limitations, then consider another length of time that is feasible for the agency yet will still retain
the restricted evidence for at least eighteen months to allow victims time to convert the case.
For more information on how the statute of limitations may be applied to criminal sexual conduct
cases, please see Appendix F: MNCASA Fact Sheet: Statute of Limitations Criminal Sexual
Conduct.

Why a minimum of eighteen (18) months?

Over the course of SVJI’s Forensic Compliance Project, numerous advocates,
survivors, law enforcement officers, prosecutors and healthcare professionals
have been asked for their opinions on what period of time might be sufficient for
most victims to convert the case. It’s difficult, if not impossible, to set a period of
time that will be sufficient for all sexual assault victims. Some victims may decide
early on that reporting the assault is not the best decision for them, while others
may experience a triggering event months, or even years later, that will prompt
them to convert at that time.
We also heard from both advocates and victims that the anniversary of the assault is often a
triggering event. An anniversary may prompt a victim to come forward, seek help for the first time
or in a new way, or consider converting their case to a standard report. Thus, retaining restricted
kits for a minimum of eighteen months may allow victims sufficient time after the one-year
anniversary of the assault to seek help, and have time to convert the case.
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Won’t the evidence be worthless (degraded) if it’s stored for
eighteen months or longer?
No. If biologic evidence is properly collected, dried and stored, it can be
successfully analyzed decades after being collected. 100

Our policy is to keep restricted kits as long as we have available
storage space. Is this an acceptable policy?
No, this type of policy is not acceptable. A policy like this is unpredictable and
will result in victims being treated inconsistently. Victims deserve clear
information on which to base their decision to report the assault to law
enforcement; a policy that can only guarantee that a restricted kit will kept “as
long as we have room” is therefore unacceptable.

Conclusion

Restricted kits or other evidence collected in restricted cases must be stored for a period of time
that provides victims with sufficient time to learn about, weigh, and potentially pursue their option
to convert the case to a standard report. Such evidence is invaluable and may lead to the
conviction or exoneration of someone in a serious felony, should the victim choose to convert the
case.
There is no guidance from VAWA 2005 or Minnesota law on exactly how long restricted evidence
must be kept. In addition, there has not been sufficient time to conduct research studies to
determine what period of time most victims might consider sufficient. Thus, Minnesota jurisdictions
must set their own policies on storage duration.
We encourage your multidisciplinary team to consider whether it is possible to store evidence
collected in restricted kits for the maximum period of time set by the statute of limitations. In
Minnesota, there is no statute of limitations for cases that may be charged as criminal sexual
conduct in the 1st, 2nd or 3rd degree and where evidence has been collected that is capable of being
tested for its DNA characteristics. A policy like this would have several benefits. First, it would
provide victims with ample time to obtain a change in their circumstances, like moving away from
home, to feel comfortable to convert their case. Law enforcement and prosecutors may be hesitant
to destroy evidence that has been collected prior to the statute of limitations, understanding its
potential to increase the chances of a conviction if the victim chooses to convert the case in the
future. Other states, like Iowa and North Dakota, have determined that storing restricted kits for
the maximum statute of limitations is good policy.
If this approach isn’t possible for your jurisdiction, then we recommend establishing another storage
policy that retains restricted evidence for at least eighteen months. The one year anniversary of the
assault is often a triggering event for victims. Ensuring these kits are kept beyond the one-year
100

Interview with Kate Lentz-Lockhart, Forensic Scientist, Minnesota Bureau of Criminal Apprehension, February 1, 2011.
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anniversary of the assault may be sufficient for the majority of victims to seek help, learn about their
options and get into contact with those who can help them convert their case to a standard report.
Policies that retain these kits longer than eighteen months are strongly recommended.
Of course, whatever storage duration is chosen by your jurisdiction should be put into written
policies, and all responders should be educated on that policy.
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F. Case Conversion
Case conversion is the term used to describe the victim-initiated process of changing what began as
an unreported case to a case that is reported to law enforcement (a “standard” report). Depending
on the terminology used in the jurisdiction, this might mean that the victim is electing to change an
“anonymous” report to a “standard” report to request that law enforcement now conduct an
investigation.

How will your jurisdiction ensure that case conversion is a
realistic, accessible option for victims?

Minnesota jurisdictions must establish written policies explaining how victims can
change a restricted case to a standard report (case conversion). Case conversion
should be made as simple as possible for victims. Case conversion policies must
be communicated with victims both verbally and in writing. Clear, written case
conversion policies are essential to meeting the spirit of forensic compliance
mandates. Only if case conversion policies are well-articulated and well-known
to victims will victims utilize the option to convert. Only if case conversion
policies are written and approved in a multi-disciplinary framework will they be
respected, followed and considered legitimate by all participants in the criminal
justice system.
The type of conversion process you put into place will depend on the resources you have available
in your jurisdiction. A multidisciplinary group must consider the following factors in order to
develop a process that will work for the victims and professionals in your jurisdiction, and articulate
the answers in a written format.
1. Who will the victim contact to convert the report?
Consider which agency in your jurisdiction is best-equipped to assist victims with a case conversion.
For example, does the advocacy program in your jurisdiction have the ability to take calls or inperson appointments with victims in order to convert a case? If your jurisdiction is storing restricted
kits with law enforcement, will law enforcement be the point of contact for victims hoping to
convert the case?
We recommend selecting an agency that has the ability to respond to a victim’s call 24 hours a
day, 7 days a week. Selecting an agency that has limited live response capabilities isn’t
recommended. For example, requiring victims to leave a message on voicemail in order to convert
a case, or limiting case conversion to standard business hours (i.e., Monday – Friday, 9 – 5) won’t
achieve the level of response most victims will be comfortable with.
We also recommend that the selected agency’s employees are well-versed in victim’s rights, and
who can answer frequently asked questions that sexual assault victims may have about the criminal
justice system, safety and alternative reporting options.
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Finally, due to frequent employee turnover in all agencies, we recommend designating a position,
not an individual, as the point of contact for case conversions. For example, in the written
information provided to victims, the point of contact should read something like this: “In order to
convert your case to a standard report in the future, a process which will release evidence to law
enforcement and permit law enforcement to conduct an investigation into the assault, please call
the Director of Advocacy Services with Agency Y at the following number.”
2. How will the victim make the connection?
Consider how the victim will make the connection with the selected agency. Will there be a
designated phone number that victims will call or a designated email address where a message
may be sent? Is it possible to establish a toll-free number for this purpose? Is it possible to include
information about the case conversation procedure on an agency’s website?
3. How will the restricted kit collected be linked to a converted report?
Ensuring that any evidence collected during the medical forensic examination is easily located and
linked to converted case will take some planning. For example, if restricted kits in your jurisdiction
will be stored with medical facilities, how will a kit be located and transported to law enforcement
once the victim converts the case? Will the victim be asked to sign a release of information or a
consent form releasing the kit or any additional evidence to law enforcement at that time? If so,
who will explain the release or consent form? Who will call law enforcement to take custody of the
kit at that time?
4. What information will the victim need in order to convert the case?
Consider what information the victim will need during his or her initial call or visit to convert the
case. Will the victim need the date and time when the medical forensic examination, if any, was
conducted? Will the victim need a medical chart number or another number that may have been
used to inventory or store the restricted kit or additional items of evidence that may have been
collected? It is best practice to include any information the victim will be asked to provide on the
written pocket card provided to the victim (see below).
5. Will victims be notified prior to kit destruction?
Consider the feasibility of contacting victims prior to the expiration of time to convert the case. For
instance, in one jurisdiction that stores kits for eighteen months, the advocacy program contacts
victims whose kits have been stored for just over twelve months. Victims are reminded of the
deadline and that the kit will be destroyed at the eighteen-month mark if the victim does not
convert prior to then. At this time, victims are again offered advocacy services, counseling or other
options that they may need to facilitate their recovery. Other jurisdictions, due to a large volume of
restricted cases, have decided contacting all victims is not feasible. Some jurisdictions have
decided that contacting victims prior to kit destruction is not victim-centered, due to the potential
risks associated with it. Those risks are explored here.

Opt-out provision, contact preferences and information sharing

If this is a service your jurisdiction decides to offer, victims must be aware of your intent to do so,
and must be offered the opportunity to opt out of notification. We encourage providing a short
description of the notification process into the hospital’s medical forensic examination consent
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form, along with a description of how victims can opt out of notification. Victims choosing to be
notified prior to kit destruction should also have control over how they will be contacted: by phone,
by email, or by mail. The opportunity for the victim to opt out should be available at any time after
the exam. Consider who a victim could contact at some point in the future to opt out of
notification.
Additionally, your multidisciplinary team, along with hospital legal counsel, must carefully consider
how victim contact information will be shared between the hospital and the agency chosen to notify
the victim (if different from the hospital). For instance, if an advocacy agency is chosen to notify
victims, how will the advocacy agency receive the victim’s contact information, and is it possible for
information sharing of this type to comply with HIPAA provisions? 101 One way to address this might
be to include the plan to share information in the medical forensic examination consent form,
along with the additional recommendations above.

Carefully craft notification language

Because there is no way to contact victims that will perfectly protect their confidentiality, take time
to carefully craft what language your jurisdiction will use when calling or writing to victims about kit
destruction. The language used should be vague enough to protect victim confidentiality in the
event the call or letter is received by someone other than the victim, but specific enough so that
victims are aware of the reason for the notification. Such language might look like this:
“Dear Client,
We are contacting you in order to notify you of an important deadline. On
April 30, 2009, you were provided with some assistance from our agency.
On that day, you were told that you would have until October 30, 2011 to
decide whether to move forward. We have not heard from you. If we do
not hear from you before October 30, 2011, important information will be
destroyed, and will not be available in the future. For more information
about how to move forward, or more information on your options, please
contact us at the following number.
Sincerely,
Agency Name”

6. What should be included in the written information to victims about the case conversion?
Victims should be provided some sort of written information to help make case conversion process
more feasible. Some jurisdictions have decided to provide victims with a business card or small
“pocket card” that explains the case conversion process and explains how the victim can go about
making the connection and identifying herself. Providing some information in writing will allow
victims to return to the information at a later date to be reminded about his or her options. Like all
written information created for victims, efforts should be taken to translate those materials for
individuals who may not speak English.
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HIPAA stands for the Health Insurance Portability and Accountability Act of 1996. For general information on HIPAA,

see http://www.hhs.gov/ocr/privacy/hipaa/understanding/index.html (last visited on March 10, 2011). Because HIPAA
regulations are complicated, it is always best practice to consult with your local hospital’s legal counsel whenever the
sharing of information about patients between agencies is contemplated.
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Ideally, the written information should contain the following:
• phone number for local advocacy agency, to encourage victim to reach out for more
information;
• phone number, email address and contact name for the victim to call to initiate case
conversion (if different from local advocacy agency);
• date victim was seen for the medical forensic exam;
• name of the medical facility providing the exam;
• location where the restricted kit will be stored;
• duration of restricted kit storage, or date of restricted kit destruction;
• whether the victim can expect a reminder phone call, email or letter about kit destruction and
how to opt out of this at any time; and
• brief description of what the victim can expect when initiating the conversion process.
In addition, some jurisdictions have chosen to include information that is meant to be educational
on the possible drawbacks of waiting to report the assault, and possible benefits to prompt
reporting. If your jurisdiction chooses to include information like this, be careful of the tone used.
Victims receive many societal and internal messages on the possible difficulty of reporting their
assault to the police. It is important that any written information should communicate to victims
that they will be believed and treated with respect if they choose to convert the case. For example,
such information might read:
“Deciding to report a sexual assault to the police can be a difficult
decision. If you decide to change your case to a standard report, please be
aware that it may be more difficult to investigate the assault as more time
goes by. If you decide to report the assault to law enforcement, we are
ready to hear your concerns, and every effort will be taken to ensure a
complete investigation is conducted. For more information on reporting the
assault to law enforcement, we encourage you to contact your local
advocacy program at #.” 102
Another example reads:
“The healthcare professional will provide an information card to the
victim. The information card will contain the following information:
The anonymous identifying (ICR) number of evidentiary kit;
Date of the exam and length of time evidence will be held;
Contact phone number for the Goodhue County Sheriff’s Office, the
agency responsible for holding the evidence;
Instructions on how to proceed should victim/patient decide to report
to law enforcement; and
Name and contact information for advocacy support agencies.” 103
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This language was adapted from a note card provided to victims who complete a restricted kit in Maine.
This model policy on what written information on case conversion will be provided to victims was adapted from the
Goodhue County Adult Sexual Assault Response Protocol, created by the Goodhue County Sexual Assault
Multidisciplinary Action Response Team (SMART), February 1, 2011.
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The information card will look like this:

Front
THIS IS THE IDENTIFICATION NUMBER OF YOUR RESTRICTED KIT.
YOU WILL BE ASKED TO PROVIDE THIS NUMBER IF YOU DECIDE TO
REPORT THE CASE TO LAW ENFORCEMENT IN THE FUTURE:

(ICR #)
THIS IS THE DATE YOUR RESTRICTED KIT WILL BE DESTROYED
UNLESS WE HEAR FROM YOU (SEE REVERSE).

YOU WILL NOT BE CONTACTED TO REMIND YOU OF THIS DATE.

(DATE)

Back
IF YOU NEED IMMEDIATE EMERGENCY HELP,
CALL 911
IF YOU DECIDE TO REPORT THE CASE TO LAW ENFORCEMENT,
CALL GOODHUE COUNTY SHERIFF’S OFFICE AT #
IF YOU NEED MORE INFORMATION OR SUPPORT,
CALL THE CONFIDENTIAL SUPPORT LINE AT #

“If you decide you would like to make a standard report to law enforcement,
you should call the SANE Program at #. You will need to sign a release
allowing the SANE Program to provide your identifying information and other
documentation and evidence from your exam to law enforcement. If you
decide you do not wish to go forward and would like the evidence from your
exam to be destroyed, you should call the SANE Program at #. Physical
evidence will be held by the law enforcement agency for a minimum of
eighteen months. Before destroying any evidence, law enforcement agency
will contact the SANE Program and the SANE Program will make reasonable
attempts to contact you. For this reason, it is your responsibility to update
your contact information with the SANE Program. The SANE Program is not
responsible for loss or destruction of evidence held by law enforcement.
Preferred method of contact – please complete all that apply:
Landline phone :Caller can leave a message? Yes
No
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Cell phone: Caller can leave a message? Yes
No
Email address: Please be sure your email account allows you to receive
emails from this email address:
Standard mail:
” 104

Our jurisdiction has never seen a victim convert a case. How
many victims choose to convert?
Although there is not a lot of information available on how many victims will
convert their case or when a conversion is likely to take place, it is clear that
when victims are provided with accurate information from which to make an
informed decision, time, and access to advocacy services, some victims will
convert their case to a standard report.

To date, the only published data on case conversion comes from the United
States military. The U.S. military also uses the terms “restricted” to mean a case
where the victim has not yet decided whether to involve law enforcement and the
term “unrestricted” to mean a standard report. The ability for victims on military
bases to make a restricted report was implemented in 2005. In that first year,
the Department of Defense found that twenty-five percent of victims who initially
used the restricted reporting process later chose to convert to unrestricted, or
standard, reports. Data from 2008 suggest that approximately fourteen percent
of service members who initially filed a restricted report in 2008 later converted
to a standard report. 105 Because these numbers are isolated to unique
populations, the results may not be able to be generalized to the public; however,
this data is the first published data available showing how many victims may
convert the case.
There is also some preliminary data available from Florida and Minnesota. In one Florida county
with a population of close to a million residents, 61 restricted kits were collected between 2007 and
2009. Of that number, 15 were later converted to a standard report, a twenty-five percent
conversion rate. In 2010, a Twin Cities SANE Program conducted 164 sexual assault evidence
collection kits. Of that number, 156 were reported to law enforcement, and eight were restricted.
Of the eight restricted kits, two victims converted, also a twenty-five percent conversion rate.106106
If your jurisdiction has never seen a victim convert a case, we recommend your multidisciplinary
team examine how victim-centered your case conversion process may be, by reviewing the factors
104

Adapted from “Reporting Options,” Program for Aid to Victims of Sexual Assault, St. Louis County, Minnesota.
Sabrina Garcia, Margaret Henderson, Options for Reporting Sexual Violence, FBI Law Enforcement Bulletin, available
at http://www.fbi.gov/stats-services/publications/law-enforcement-bulletin/May-2010/options-for-reporting-sexual-violence
(last visited December 27, 2010) citing Department of Defense Report of Sexual Assaults in CY 2005 at
http://www.sapr.mil/contents/references/2005%20RTC%20Sexual%20Assaults.pdf. This number may be elevated,
however, because within the military, some conversions are permitted by third parties, not just the victim. For instance, in
some cases, the conversion may have been initiated by a superior officer made aware of the assault. When establishing a
case conversion process in your jurisdiction, it is not recommended to permit anyone other than the victim to convert the
case.
106
Unity Hospital SANE Program statistics, Allina Hospital systems, 2010.
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recommended above. For example, are all responders within your jurisdiction aware of a victim’s
ability to convert? Are victims being provided ample time to convert? If your jurisdiction only offers
a short window (less than eighteen months) before destroying the evidence, that period of time
needs to be extended. Are victims well-educated about the ability to convert? How is information
about the process being conveyed to victims?

Conclusion

Victim-centered case conversion policies must be put into place in order to meet the spirit of VAWA
2005. When discussing what type of a case conversion policy to establish, your multidisciplinary
team must consider the factors and model policies provided above. Case conversion policies must
be incorporated into other written policies on sexual assault response, and efforts to continually
educate all responders and victims choosing restricted reports about the case conversion policy
should be made.
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g. Submitting Restricted Kits for DNA or Toxicology Analysis
How will your jurisdiction ensure that restricted kits or other
evidence collected in restricted cases is not submitted to the
Bureau of Criminal Apprehension or another regional crime
laboratory for DNA or toxicology analysis?
“DNA analysis" means the process through which deoxyribonucleic acid (DNA)

in a human biological specimen is analyzed and compared with DNA from
another human biological specimen for identification purposes. 107

There are no provisions in either VAWA 2005 or Minnesota law requiring the submission or DNA or
toxicology analysis of restricted kits. In fact, this practice is strongly discouraged. Submitting
evidentiary kits to the BCA without the consent or knowledge of the victim is contrary to the spirit of
both VAWA 2005 and Minnesota law, and raises other significant concerns explained here.

Minnesota Bureau of Criminal Apprehension Will Not Accept Restricted Kits

First, the practice of submitting restricted kits for analysis is not recommended because it is contrary
to established BCA policy and Minnesota law.

The BCA Evidence Handling Manual states:
The laboratory will receive and examine evidence submitted by any law
enforcement agency, medical examiner office and on occasion from county
attorney investigators who are investigating a potential criminal action within
the State of Minnesota. Evidence is also accepted from agencies outside the
State of Minnesota with whom the laboratory has special agreements. The
acceptance of evidence from other entities is at the discretion of the Director
or as ordered by the courts.
Evidence will not be accepted from private individuals.
If the case is non-criminal, not capable of being charged criminally, or not
probative in a cause of death determination, the laboratory may decline to
examine the evidence.
Minn. Stat. §299C.155(c) (2005) states:
107

Minn. Stat. §299C.155 subd. 1 (2005).
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The bureau shall perform DNA analysis and make data obtained available to
law enforcement officials in connection with criminal investigations in which
human biological specimens have been recovered. Upon request, the bureau
shall also make the data available to the prosecutor and the subject of the
data in any subsequent criminal prosecution of the subject. The results of the
bureau's DNA analysis and related records are private data on individuals, as
that term is defined in section 13.02, and may only be used for law
enforcement identification purposes.

BCA policy and statute make it clear that the BCA only accepts evidence which has been submitted
by law enforcement agencies or forwarded by county attorney’s offices connected with criminal
investigations or criminal prosecutions. Because restricted kits are not yet connected with criminal
investigations, but only have the potential to be connected with criminal investigations in the future
if the victim chooses, restricted kits should never be submitted for analysis.
BCA resources will be wasted if restricted kits are submitted for analysis. It will take evidence
custodians time to sort restricted kits that have been mistakenly submitted from those associated
with active criminal investigations. Further time will be wasted by contacting the submitting party,
and returning the evidence to them. Each time the evidence is handled, chain of custody must be
maintained. Each time the evidence is transported, there is the risk that temperature changes will
degrade the samples contained within.

Contrary to spirit of VAWA 2005

Submitting restricted kits to the BCA for analysis is also contrary to the spirit of VAWA 2005
because that practice could compromise victim safety and autonomy. As discussed above, VAWA
2005 requires states to ensure that survivors of sexual assault are not obliged to “participate in the
criminal justice system or cooperate with law enforcement in order to be provided with a forensic
medical exam . . .” Submitting and analyzing kits from restricted cases would require, at some
level, victim cooperation with law enforcement. If a kit is analyzed, and a DNA profile is obtained
and entered into the FBI’s Combined DNA Index System (CODIS), there could be a match linking
the DNA profile to a known person/offender. CODIS is a computer software program that operates
local, state, and national databases of DNA profiles from convicted offenders, unsolved crime
scene evidence, and missing persons for the purposes of solving crime. 108 Such a match is often
called a “hit.”
If a “hit” is obtained, victims could be forced to cooperate with prosecution. Some jurisdictions
across the nation have justified the processing of restricted kits by citing the public safety interest in
identifying serial rapists. While this is a valid interest, it must be balanced with the individual wishes
and safety concerns of the victim, and the victim’s right to an exam without cooperating with law
enforcement under both federal and Minnesota law. If this practice was put into place, many
follow-up questions emerge. For instance, if the kit from an unreported case is processed and
See U.S. Department of Justice, DNA Initiative http://www.dna.gov/solving-crimes/cold-cases/howdatabasesaid/codis/
(last visited March 16, 2011).
108
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produces a “hit,” how will the victim be contacted? If the victim is still hesitant to cooperate, what
would be the response from law enforcement or prosecution? Is it possible that a case would be
pursued without the victim’s cooperation, and if so, at what cost to the victim? This practice could
compromise victims’ healthcare privacy and wishes, negatively affecting their emotional and
physical well-being and diminishing the advancements spurred by VAWA 2005. Our national
partners share the concern that strong victim-centered provisions should be in place prior to
establishing a policy to analyze restricted kits. 109 No such provisions are currently in place in
Minnesota.
Further, if victims are aware that the kits will be processed whether or not they report the assault to
law enforcement, they might be deterred from seeking critical medical care following an assault.
This result would be a direct violation of the intent of VAWA 2005. Victims deserve to be correctly
informed of what will happen to restricted kits.

We’ve heard a lot about cold cases and rape kit backlogs
recently. What do cold cases and rape kit backlogs have to do
with the forensic compliance mandates?
Cold Cases
Considerable media attention has been given to cold cases both nationally and
in Minnesota. A cold case is a case that has been reported to law enforcement,
but has gone unsolved. Initiatives have been taken to reduce the number of
unsolved cases. For example, the Hennepin County Attorney’s Office received a
federal grant to re-examine certain unsolved criminal sexual conduct cases. The
re-examination focused on criminal sexual conduct cases which were reported
within Hennepin County since 1991 and where the biological evidence had never
been submitted to or analyzed by the Minnesota Bureau of Criminal
Apprehension (BCA). 110
Cold cases have little to do with forensic compliance mandates. The re-examination of cold cases
is focused on cases that have been reported to law enforcement, but have remained unsolved for a
variety of reasons. Because the victim has chosen to involve law enforcement in these cases, it is
appropriate for law enforcement to conduct an investigation and submit biological evidence to the
BCA for analysis in the course of the investigation. As discussed above, it is inappropriate to submit
restricted kits or additional evidence from restricted cases to the BCA for analysis for numerous
reasons, like wasting resources or jeopardizing victim safety and autonomy. Restricted kits or cases
are not, and should not, be considered “cold cases.”

See Maryland Coalition Against Sexual Assault, Ensuring Forensic Medical Exams for All Sexual Assault Victims: A
Toolkit for States and Territories, available at http://www.mcasa.org/uploads/docs/MCASA_ToolKit_FINAL.pdf (last visited
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Dec. 7, 2009) at 35.
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Steve Redding, Cold Cases: DNA Evidence and Sexual Assault, presented at Key Issues in the Prosecution of Sexual
Assault Cases, July 21, 2010. Unsolved homicides from that time period were also re-examined.
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Rape Kit Backlogs
Considerable media and legislative attention has also been given to the issue of “rape kit backlogs”
across the nation. 111 A backlog results when evidentiary kits from reported sexual assault cases are
not submitted to crime labs for analysis. There are many reasons why kits may not be submitted
for analysis. Recently, Minnesota Senator Al Franken and other members of the legislature have
introduced legislation targeted at reducing these backlogs. In addition, the federal government has
issued a special grant opportunity dedicated to conducting inventories of backlogs in several cities
across the nation, in order to understand the reasons why kits may not have been submitted and to
develop best practice on the issue.
Like cold cases, rape kit backlogs have little to do with forensic compliance mandates. Backlogs
result from the failure to submit evidence kits collected in sexual assault cases that have been
reported to law enforcement. Because the victim has chosen to involve law enforcement in these
cases, it is appropriate for law enforcement to conduct an investigation and submit biological
evidence to the BCA for analysis in the course of the investigation. To date, the term “backlog”
does not refer to restricted kits being stored with various agencies. SVJI @ MNCASA has been
working with Senator Franken’s office, among others, to ensure that any efforts taken to reduce
rape kit backlogs through the submission and analyzing of kits do not mistakenly or intentionally
include restricted kits in that effort. For the reasons described at length above, it is never
appropriate to submit restricted kits for analysis by the Bureau of Criminal Apprehension.

Conclusion

Your jurisdiction must ensure that restricted kits and other evidence collected in restricted kits is not
submitted to the BCA or another regional crime laboratory for DNA or toxicology analysis. Doing
so is contrary to BCA policy, Minnesota statute, and may waste resources. Submitting restricted
evidence to the BCA or another regional crime laboratory is contrary to VAWA 2005, because such
a practice could violate victim privacy, autonomy, and could require the victim to cooperate with
law enforcement in the future.

See, e.g., Human Rights Watch, Testing Justice: The Rape Kit Backlog in Los Angeles City and County, available at:
http://www.hrw.org/en/reports/2009/03/31/testing-justice (last visited March 3, 2011).
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H. Alternative Reporting Options
Will your jurisdiction implement alternative reporting options for
victims of sexual assault?

“Alternative reporting options” is the term used to collectively refer to the
numerous forms of reporting methods used in Minnesota and across the nation.
Alternative reporting options are distinguishable from a standard report made to
law enforcement, which will trigger an investigation. Alternative reporting
options are put into place to allow victims more control over the information they
choose to share with law enforcement, if any, following a sexual assault. In this
document, the term “alternative reporting options” is used to collectively refer to
Jane Doe, Restricted, Confidential, Anonymous, Blind, Graduated, Third Party,
or other alternative reporting methods.

There is no standard definition for any of these terms; different jurisdictions and even different
professionals within the same jurisdiction or on the same team will mean different things by each of
these terms. In our experience working with multidisciplinary teams, we have noticed a benefit if all
team members take the time to get on the same page about what terms they will use, and what
they will mean by the chosen term. For instance, frustration abounds on teams that start to debate
the advantages and disadvantages of anonymous reporting without first ensuring that all members
had a consistent understanding of what was meant by that term. By using the umbrella term
“alternative reporting options,” we have found that teams can better appreciate the big picture of
the issues involved and successfully discuss what features they would like to employ in an
alternative reporting option policy, instead of getting hung-up on what the individual terms might
mean.
Is the establishment of alternative reporting options required?
No. There is no state or federal law that requires alternative reporting options to be established.
Some jurisdictions are establishing them voluntarily, however. 112 Some jurisdictions have
established them to make certain policies run more smoothly, like restricted kit storage or case
conversion. In addition, some jurisdictions find carefully-structured alternative reporting options
victim-centered. We recommend that your multidisciplinary team has several discussions to
determine how alternative reporting options may benefit agencies and victims in your jurisdiction.
What is the purpose for establishing alternative reporting options?
While victims must be provided access to the medical forensic exam without sharing any
information with law enforcement, alternative reporting options may be put into place to allow

victims the option to preserve evidence in addition to physical evidence collected as part of the
See S. 254, Justice for Survivors of Sexual Assault Act of 2011. In its current form, this legislation could also affect
how payment for medical forensic examinations is conducted nationwide. Full text of proposed legislation is available at
http://thomas.loc.gov/cgi-bin/query/z?c112:S.254: (last visited March 3, 2011).
112
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medical forensic exam. For instance, alternative reporting options may allow victims to share
specifics on where the assault occurred (like a description of the room or house), who else may
have been present, the offender, and other information that is best preserved to protect against the
passage of time or fading of memory.
What do alternative reporting options look like?
Perhaps the best way to introduce alternative reporting options is through example.
“A Sexual Assault Nurse Examiner (SANE) will make a sexual assault
report on behalf of a victim and receive an ICR without divulging the
identity of the victim. The report will be made by calling 9-1-1. The 9-11 call taker will provide an ICR to the SANE.”
The SANE who examines the victim will call 9-1-1 and provide the
location at which the assault occurred along with the date and time it
occurred and will request an ICR for an Anonymous CSC Report. An
officer should not be dispatched at this time. When calling back to
request an officer respond to pick up the evidence kit and take it to
property, the SANE will provide the ICR from the original report to the call
taker. At this time, the call will be reopened and a jurisdictional officer
assigned to respond to the appropriate hospital to collect and store
evidence. The officer will enter comments and disposition when this
process is complete.
The SANE Coordinator will track names of alleged perpetrators. If the
alleged perpetrator is reported by another victim, SANE personnel will
ensure attempts are made to contact any other reporting victims.” 113
In this example, the SANE makes the “report” on behalf of the victim. Doing so results in several
benefits: By calling 911, the SANE is assisted in determining the exact location of the jurisdiction
where the assault occurred. This serves a dual purpose: the SANE can ensure that the bill for the
medical forensic examination is being forwarded to the correct county, and the SANE is able to
obtain an ICR number that can be used to track the kit, identify the kit and make the location of
that kit easier if the victim chooses to convert. This way, identifying victim information is not
needed for the outside of the kit. Additionally, law enforcement has an idea as to how many sexual
assaults are occurring within the jurisdiction, and are able to use an ICR number to track and
inventory restricted kits in the same way they track and inventory evidence in reported cases.
What are the potential benefits to establishing an alternative reporting option?
If victims are permitted to share some information about the assault, but maintain their anonymity
and preserve their right not to report the assault to law enforcement, trust may be built between
victims and responders. Such trust may encourage victims to convert the report and participate in
the criminal justice process in the future.
113

This model tracking and identifier policy has been adapted from the Southern St. Louis County SMART Anonymous 3
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If victims are permitted to share some information about the assault, but maintain their anonymity
and preserve their right not to report the assault to law enforcement, the community may learn
more about the patterns of sexual violence in the community like location or frequency. 114
If a police report number accompanies the restricted kit or additional evidence collected in a
restricted case, it may make storage of that evidence or linking that evidence to the victim, in the
event a victim converts to a standard report in the future, easier.
The preservation of some information about the assault may make it easier for victims to pursue
civil options even if they never choose to pursue criminal options.
A policy like this also preserves information about the assault in the event the victim’s
circumstances change, and she eventually feels more comfortable making a report (i.e., initially the
victim didn’t feel as though she would be believed, but now the crime fits within a pattern of serial
rapes and now feels as though law enforcement may believe her).
What are the potential disadvantages to establishing an alternative reporting option?
Responders may be tempted to use information gathered in a way that violates the letter or spirit of
VAWA 2005 (more on this point below).
Alternative reporting options can be cumbersome to administer, explain to victims and monitor.
Only if your jurisdiction is equipped to do this right should alternative reporting options be
established.
Before choosing to establish an alternative reporting option, your jurisdiction must consider each of
these points:
1. What’s the purpose of establishing an alternative reporting option in your jurisdiction? What
potential benefit are you hoping to achieve for victims or agencies by collecting additional
information from the victim?
2. What information will victims have the opportunity to provide? Will victims have the opportunity
to provide as much or as little information as they wish, or will there be some limit to what is
collected?
3. Will persons other than the victim be allowed to make a report on behalf of the victim? For
instance, may healthcare professionals, an advocate or another third party share information on
the victim’s behalf with law enforcement?
4. Who will communicate to the victim how the alternative reporting option works?
5. How will information on the alternative reporting structure be communicated to victims? For
instance, will that information be communicated to victims both verbally and in writing? What tools
114

Sabrina Garcia, Margaret Henderson, Blind Reporting of Sexual Violence, FBI Law Enforcement Bulletin, June 1999,
Vol. 68 No. 6 available at http://new.vawnet.org/Assoc_Files_VAWnet/FB699_blindSV.pdf (last visited December 27,
2010).
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could be used to explain alternative reporting options to victims (brochures, consent forms, pocket
cards, business cards, information on a website)?
6. How will information gathered as part of the alternative reporting option be used? Acknowledge
the possibility that responders will be tempted to use any information that is shared by the victim.
For instance, what will happen if several victims disclose the name of the same perpetrator or the
same assault location? Will law enforcement feel compelled to investigate information like this in
order to ensure public safety? What will happen if a high-profile perpetrator is named? It might be
too much to promise victims that information that they share will never be used and that they will
never be required to participate in prosecution. 115
7. How long will any information collected be retained? Will information collected in the form of an
alternative report be filed with law enforcement? If that information is classified as “informational
only,” or a “third party report,” how often are those reports culled?
8. Will any information collected as part of an alternative reporting structure be counted into
responding agencies’ statistics? How might this complicate or misinterpret statistics? For instance,
If that information is classified as “informational only,” or a “third party report,” how must law
enforcement report those statistics on how those cases were cleared or resolved? If informational
reports are used to document restricted kits or cases, procedures should be developed to ensure
that they are linked with the evidence being stored and retained for the same period of time
restricted kits are being stored in your jurisdiction. In some jurisdictions, informational-only reports
are only kept for a year. 116

Conclusion

As discussed in Part III, the majority of sexual assaults are not reported to law enforcement. In
order to address this stark reality, some creative approaches to how responders interact with sexual
assault victims must be taken. Establishing alternative reporting options may be one way to do this.
Your jurisdiction must discuss whether any alternative reporting options will be made available for
victims of sexual assault. Neither VAWA 2005 nor Minnesota law requires the implementation of
alternative reporting options, but many jurisdictions have implemented them voluntarily. Carefully
crafted alternative reporting options can help make restricted kit storage or case conversion policies
run more smoothly. Alternative reporting options that allow victims to share additional information
about the assault (like the perpetrator’s name, or other details of the assault) may increase the
chances of a successful investigation and prosecution in the event the victim converts the case,
because important details of the assault will be preserved.

See Kimberly A. Lonsway, Ph.D., Sgt. Joanne Archambault (Ret.), Reply to Article: “Receiving a forensic medical
exam without participations in the criminal justice process: What will it mean?” 7 JOURNAL OF FORENSIC NURSING 78 - 88
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(2011) at 83.
Kimberly Lonsway & Sgt. Joanne Archambault (Ret.), The Earthquake in Sexual Assault Response: Police Leadership
Can Increase Victim Reporting to Hold More Perpetrators Accountable, Police Chief Magazine (Sept. 2010) available at
http://www.policechiefmagazine.org/magazine/index.cfm?fuseaction=display&article_id=2201&issue_id=92010 (last
visited March 3, 2011).
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By establishing alternative reporting options for sexual assault, we take into account the distinct
pressures that complicate a sexual assault victim’s decision to report the assault to law enforcement
and the fact that victim disclosure is often a step-by-step process, not a one-time event. By
establishing alternative reporting options, we acknowledge that existing systems may not work well
for sexual assault cases and make an attempt to make adjustments that may lead to an eventual
increase in the reporting of sexual assaults.
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I. Data Collection
The need for data on the success of forensic compliance policies is critical. 117 There is currently no
national or statewide data collection mechanism to track the number of restricted kits, the number
of victims who choose to convert to a standard report, or how other policies created to address
forensic compliance mandates are working. While individual agencies or programs, like SANE
programs, may informally collect such data, 118 there is no one source that compiles or analyzes
data.
For these reasons, we strongly encourage Minnesota jurisdictions to consider how they might
collect data about the progress of the policies they put into place on forensic compliance. For
example, it would be helpful to have a better idea of how many victims choose to convert a case to
a standard report, and in what period of time most victims convert. Additionally, it would be
invaluable to know what factors or services were made available victims in the aftermath of the
assault that may have influenced victims to convert the case. We understand that collecting data
like this might require agencies to coordinate data collection, or that some data may have to be
shared between agencies. Therefore, we encourage Minnesota jurisdictions to consider how they
can collect data such as this while continuing to maintain victim confidentiality. If comprehensive
data collection across agencies isn’t feasible for your jurisdiction, consider collecting evidence from
just one agency, or for a limited period of time.
Not only will data like this allow local programs to better serve victims in the future, it is possible
that funders will eventually require similar data be reported. Thus, we encourage your
multidisciplinary team to discuss how data collection on points such as the ones above may be
instituted. More guidance from SVJI @ MNCASA on what data collection tools, or what data may
be most helpful, is forthcoming.

See Kimberly A. Lonsway, Ph.D., Sgt. Joanne Archambault (Ret.), Reply to Article: “Receiving a forensic medical
exam without participations in the criminal justice process: What will it mean?” JOURNAL OF FORENSIC NURSING (publication
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forthcoming, 2011) at 20.
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Florida collected some limited data from 2007 – 2009 on the number of restricted kits collected and how many
conversions took place. This data is available through End Violence Against Women International, at
http://www.evawintl.org/images/uploads/FL_DataCollection.pdf (last visited March 12, 2011).
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Part vi. Minnesota
Statutes That
Dictate Sexual
Assault Victim/Patient
Care
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Minnesota Statutes That
Dictate Sexual Assault
Victim/Patient Care
Besides the requirements set forth in VAWA 2005, Minnesota has several statutes that set forth
separate requirements on the type of care, both medical and otherwise, that sexual assault
victims/patients must receive. A complete understanding of these statutes is imperative, because,
in addition to the perceived need to report the assault to law enforcement, many other aspects
associated with seeking support post-assault act as barriers for victims. For example, many victims
don’t seek the medical forensic exam following an assault because they don’t believe that they will
be able to pay for it, or they are afraid a bill will be sent to their health insurance, violating their
privacy with family members who may share the health insurance policy.
This section will present these statutes and answer the most commonly asked questions about their
interpretation or implementation.

A. Minn. Stat. § 609.35 (2003) Costs of Medical Examination
“The fact that the community would assume
responsibility for my medical costs brought me back to
the notion of a world that I could belong to: a group
gathered at the top of the mountain, furious enough to
pay.”119
As discussed in Part III, Minnesota has a statute putting the state into compliance with the VAWA
2005 mandates, Minn. Stat. § 609.35. This statute was enacted in 2003, nearly six years prior the
119

Patricia Francisco Weaver, TELLING: A MEMOIR OF RAPE AND RECOVERY, 43 (HarperCollins 1999).
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VAWA 2005 mandates taking effect in 2009. Thus, Minnesota has already formally recognized the
barriers that exam payment and reporting the assault to law enforcement created for victims, and
responded accordingly.
Despite the existence of Minn. Stat. § 609.35, however, there remains significant variation and
confusion across Minnesota as to how exam payment is handled. SVJI @ MNCASA is frequently
asked to clarify payment responsibility or comment on payment amount or processing. This
conversation isn’t limited to Minnesota; how payment for the medical forensic exam should be
handled has also been the focus of legislation and debate nationwide. 120
Like all statutes, some language is clear, while other language isn’t clear, and is therefore left up to
various interpretations.

Minn. Stat. § 609.35 (2003) COSTS OF MEDICAL EXAMINATION
(a) Costs incurred by a county, city, or private hospital or other
emergency medical facility or by a private physician for the
examination of a victim of criminal sexual conduct when the
examination is performed for the purpose of gathering evidence shall
be paid by the county in which the criminal sexual conduct occurred.
These costs include, but are not limited to, full cost of the rape kit
examination, associated tests relating to the complainant's sexually
transmitted disease status, and pregnancy status.
(b) Nothing in this section shall be construed to limit the duties,
responsibilities, or liabilities of any insurer, whether public or private.
However, a county may seek insurance reimbursement from the
victim's insurer only if authorized by the victim. This authorization may
only be sought after the examination is performed. When seeking this
authorization, the county shall inform the victim that if the victim does
not authorize this, the county is required by law to pay for the
examination and that the victim is in no way liable for these costs or
obligated to authorize the reimbursement.
(c) The applicability of this section does not depend upon whether the
victim reports the
offense to law enforcement or the existence or status of any
investigation or prosecution.

See e.g., S. 254, Justice for Survivors of Sexual Assault Act of 2011. Full text of proposed legislation is available at
http://thomas.loc.gov/cgi-bin/query/z?c112:S.254: (last visited March 3, 2011).
120
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What is clear?
1. County where the assault occurred is responsible for payment. Subsection (a) gives responsibility
for exam payment to the county where the sexual assault occurred. Frequently, it is misunderstood
that the county where the exam occurs, the county where the victim resides or Crime Victims
Reparations is responsible for payment; subsection (a) clarifies that that none of those entities are
responsible for payment. For more information on Crime Victim Reparations, see a frequently asked
question on this point below.
2. County is responsible for certain medical forensic care. Subsection (a) provides that the county
where the assault occurred is responsible for the “full cost” of the rape kit examination (for a
discussion of what “full cost” may be, see below), and the cost of STI and pregnancy testing (note
that testing is different than treatment).
3. County where assault occurred may seek reimbursement from victim’s health insurance, but only
with the victim’s authorization. Subsection (b) states that the county where the assault occurred
may seek reimbursement from the victim’s health insurance (if any) for the cost of the exam.
However, the county must first obtain the victim’s consent to seek reimbursement, and may not try
to obtain the victim’s consent until after the exam has been performed. Additionally, the county
must inform the victim that the county is required by law to pay for the cost of the exam.
Subsection (b) provides victims with a choice; some victims may not prefer to have the bill sent to a
county office for payment. Victims are often focused on guarding their privacy. It is possible that a
victim is a county employee herself or has family or friends who work for the county. This is
especially true in rural counties. In those situations, a victim may feel safer having the bill
processed outside the county, through her private health insurance. In other situations, a victim
may be terrified to have her health insurance billed, especially if the health insurance bills or notices
are sent to the victim’s parents or another family member. If not handled properly, billing the
county, billing the victim directly or billing a victim’s health insurance may result in a forced
disclosure of the sexual assault.
4. The county where the assault occurred is required to pay for the exam even if the victim chooses
not to report the assault to law enforcement or whether there is any active investigation or
prosecution. Subsection (c) provides that the county’s responsibility to pay is in no way changed if
the victim chooses not to report the assault to law enforcement, nor is payment contingent upon
the existence of any active investigation or prosecution in the event the victim does report the
assault.
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What isn’t clear?
1. How billing will occur if the patient chooses not to report. Subsection (c) is silent as to how
billing will occur if the victim does not report the assault to law enforcement. Subsection (c) is
silent as to whether any victim identifying information must accompany a bill associated with an
exam where the victim has not chosen to report the assault to law enforcement.
2. Which county office is responsible for payment. Subsection (a) is silent as to which entity within
each county is responsible for exam payment; as a result, different county offices across the state
are responsible. The statute permits counties to establish their own process and does not dictate
which county office must handle the payment. Thus, in some counties, the County Attorney is
responsible, in others, the County Sheriff or another county office is responsible. 121
3. What services are included in the “rape kit examination.” Subsection (a) is silent as to what
services are part of the “rape kit examination,” nor is there a definition of that term offered
elsewhere in Minnesota statute. This leads to confusion about which services are for the purposes
of evidence collection and which are for medical diagnosis or treatment.
4. What is meant by “full cost.” Subsection (a) is also silent as to how much “full cost” is; as a
result, there is a patchwork of payment amounts across the state. No minimum or maximum cost is
articulated. This issue is discussed in the frequently asked question below.

My office pays the bills for these exams. We understand our
statutory obligation to pay, and we want to do the right thing,
but each bill is for a different amount; they are completely
unpredictable. How much should our county be paying the
hospital to provide this service? How much is full cost? How
much is reasonable?

At this time, it is not possible to name one amount or a range of amounts that
should be considered “reasonable” for a number of reasons. First, healthcare
costs are a constantly changing landscape. What may be considered reasonable
today may not seem reasonable one year from today. One factor of this
constantly changing landscape is the uncertainty associated with the national
healthcare legislation and how the implementation of this legislation may affect
medical forensic care. Second, a hospital’s cost of doing business is affected by
geographic location, the expertise of the healthcare professionals working there,
and the hospital’s classification level. Finally, sexual assault patients are
individuals, and not an identical class of patients requiring the same amount of
121

Data compiled by SVJI @ MNCASA shows that County Sheriff’s Offices are the entity responsible for payment in
approximately 52 Minnesota counties; County Attorney’s Offices in 17 counties; Victim Service Agencies in 7 counties,
Social and Human Services agencies in 4 counties; and in the remaining 7 counties, other agencies, like the county
auditor, or a county block grant, are responsible for exam payment.
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care. Sexual assault patients present with varied concerns, injuries and needs; therefore, each
patient may require different levels of medical forensic care. Comprehensive medical care and
thorough forensic evidence collection take time and may be expensive.
We frequently hear concerns from hospitals and SANE programs that the rate of reimbursement
they receive does not reflect the quality of care provided, or the true cost of the medical forensic
exam. Currently, hospitals make up the difference by writing off or “absorbing” costs associated
with care, seeking out grant funding to cover some costs, or billing patient insurance for the
medical costs associated with the exam (with patient consent). Under-compensating for this
specialized care will result in the loss of SANE programs statewide. Loss of SANE programs
dramatically affects the quality of patient care, the quality of evidence collection, and therefore the
ability for victims to seek justice.
There is some outdated data available on the median cost of medical forensic exams in Minnesota.
While it may not be possible to determine one reimbursement rate that will adequately reimburse
all hospitals for each medical forensic exam conducted, there is some outdated data that describe
median medical forensic exam cost that can be used as a starting point. According to the
Minnesota Department of Health, “Median charges are most useful for assessment of typical
charges because they are not affected by extreme values. The median charge of a hospital patient
seen for [sexual assault] and treated in the [Emergency Department] ranged from $803 to $901
between 2002 and 2007.” 122 This data should be utilized as a starting place only, keeping in mind
the age of the data, rising healthcare costs and other complicating factors described above.
Some costs are considered usual and customary and should be anticipated. While it may not be
possible to determine one reimbursement rate that will adequately reimburse all hospitals for each
medical forensic exam conducted, there are some expenses associated with the provision of
medical forensic care that should be considered “usual and customary.”
As stated above, Minn. Stat. 609.35 (a) provides:

“Costs incurred by a county, city, or private hospital or other emergency
medical facility or by a private physician for the examination of a victim of
criminal sexual conduct when the examination is performed for the purpose
of gathering evidence shall be paid by the county in which the criminal
sexual conduct occurred. These costs include, but are not limited to, full cost
of the rape kit examination, associated tests relating to the complainant's
sexually transmitted disease status, and pregnancy status.”
There are several different ways to interpret this language
One way to interpret this language is that any and all costs incurred by the hospital must be
reimbursed by the county where the assault occurred.
122

Minnesota Department of Health, Sexual Violence Data Brief: Sexual Violence 2002-2007, at 3 available at
http://www.health.state.mn.us/injury/pub/svviolencedatabrief2002-2007.pdf (last visited March 16, 2011).

98

Another way to interpret this language is that only the full cost of the “rape kit examination” must
be reimbursed by the county where the assault occurred, along with STI and pregnancy testing, but

no other costs must be reimbursed.

We gain some guidance by reading Minn. Stat. § 609.35 along with other federal legislation and
policy on exam payment. Federal regulation provides, “a state. . . shall not be entitled to funds
unless the state . . . incurs the full out-of-pocket costs of forensic medical exams for victims of
sexual assault. Full out-of-pocket cost means any expense that may be charged to a victim in
connection with a medical forensic examination for the purpose of gathering evidence of a sexual
assault.” 123 The National SANE Protocol, developed by the U.S. Department of Justice provides,
“Examples of [full out of pocket cost] may include a fee established by the facility conducting the
exam. Often, medical services that are not related to evidence gathering will not be covered by this
requirement.” 124
Thus, while costs associated with “forensic evidence collection” are clearly the responsibility of the
county where the assault occurred, the costs associated with “medical services not related to
evidence gathering” may not be. The county, therefore, may only pay costs associated with
forensic evidence collection and remain in compliance with VAWA 2005. Drawing the line
between what is “forensic evidence collection” and what are “medical services not related to
evidence gathering” is difficult, however, and there are many factors to consider:

Costs that must be covered by the county where the assault occurred
1. Costs related to evidence collection.
Usual and customary costs of evidence collection include:
• cost of EMTALA screening;
• examination room charge for the period of time the victim was receiving medical
forensic care. While the period of time for exams vary, an average period of time is
between three and four hours; 125
• personnel costs of attending SANEs, RNs, physicians, or other healthcare professionals
such as phlebotomists. Charges for personnel will depend on the expertise of the
healthcare professional providing care;
• materials and procedures that are utilized to perform evidence collection, such as
tubing, speculums, blood draws, urine collection, or materials associated with forensic
photography, such as photo discs for storage of photos. Charges for the use of other
specialized forensic evidence collections tools, like alternative light sources, are also
usual and customary.
2. Costs related to testing for pregnancy and STIs. Costs related to the baseline determination of a
victim’s pregnancy or STI status must be paid for by the county where the assault occurred. Please
123
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note the difference between testing for pregnancy or STIs and treatment to prevent pregnancy or
STIs.

Costs that may be covered by the county where the assault occurred
Medical services.
Usual and customary costs of medical services may include:
• The cost of prophylactic medications provided to the victim for the prevention of STIs or
HIV;
• The cost of prophylactic medications provided to the victim for the prevention of
pregnancy; and
• The cost of medical treatment such as stitches, casting of broken bones or other wound
care;
• The cost of tools used for medical diagnosis such as X-rays or additional medication
evaluations or testing; and
• The cost of follow-up medical treatment.

If the county where the assault occurred will not pay for costs such as these,
or reimburses at a rate that requires hospitals to absorb numerous costs, here
are some options to consider:
1. Engage hospital billing and county payment offices as multidisciplinary partners
We recommend that you engage representatives from both the hospital billing department and
county office responsible for payment on a regular basis to discuss exam payment. Schedule an
annual (or more frequent) meeting between your multidisciplinary team and hospital billing to
discuss the cost of the most common types of care or procedures provided to sexual assault
patients. This meeting should provide the opportunity for all parties to negotiate, make
adjustments, cross-educate, and discuss any problems with billing that may have occurred over the
previous year and how to mitigate them. By negotiating what “full cost” means within the
jurisdiction and by educating all team members, victims will be better informed about how exam
billing may occur.
2. Encourage the use of a standard billing form within your jurisdiction.
If there is more than one hospital within your jurisdiction, we encourage the use of a single,
standard billing form, to make the processing of payments easier for the county billing office
responsible for payment. Some Minnesota jurisdictions are currently working to establish a
standardized billing form. SVJI @ MCNASA is considering the development of a single, statewide
billing form that may make this process easier for hospitals seeking payment as well as county
offices responsible for payment. More information is forthcoming.
3. Look for alternative funds to cover costs the county cannot
It may be possible to secure grant funding or donations to cover some costs associated with the
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medical forensic exam that the county cannot. In a wonderful example of community
collaboration, the Unity SANE Program, which responds to seven different hospital locations across
the Twin Cities metro, collaborated with the Mercy and Unity Hospital Foundation to provide
funding for some costs. The funding pays for prophylactic medicationssexually transmitted diseases
and pregnancy. This funding can also be utilized to pay for HIV prophylactic medicationsthe
patient has no medical insurance. Significantly, physicians in this hospital system agreed to provide
a medical screening at no cost to the patient, and some of the hospital sites agreed to waive the
facility fee (unless the sexual assault patient needs additionalcarea physician). 126
In another wonderful example of collaboration, two hospitals located in one community agreed to
cover costs associated with the medications most typically provided to sexual assault patients as an
in-kind donation to the community-based SANE Program. 127
4. Establish new community partnerships to provide some medical care to victims at no cost or at a
low-cost.
If your county billing office will not cover the costs associated with some medical services provided
to patients, like some medications or follow-up medical care, we encourage you to establish new
partnerships with any local community-based clinics to provide this care. 128 In addition, the Unity
SANE Program was also able to forge a relationship with a local community-based clinic that
provides reproductive and sexual healthcare services. This clinic agreed to provide free follow-up
medical care to victims of sexual assault. Use caution, however, when referring out for timesensitive care (like pregnancy prophylaxis or STI prophylaxis treatments that are generally only
effective up to 120 hours post-assault), as patients have a difficult time meeting follow-up
appointments.
5. Contact SVJI @ MNCASA to provide exam payment education and/or negotiation tools
SVJI @ MNCASA may be able to assist your jurisdiction by helping to clarify exam payment
through a presentation or by providing this document or other resources to your team or others
within your jurisdiction. SVJI @ MNCASA can also provide information on how other Minnesota
jurisdictions have handled exam payment challenges.
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Credit for this collaborative effort must be given to Mercy and Unity Hospital Foundation and Karine Zakroczymski,
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Our hospital sees sexual assault patients who present for a
medical screening, but don’t want any evidence collection.
May we charge the county where the assault occurred for the
medical screen?

Perhaps, if the county in which the assault occurred is willing to pay for costs
other than those most often associated with evidence collection, like prophylactic
medications for STIs or pregnancy.

Occasionally, victims in our jurisdiction receive a bill for all or a
portion of the medical forensic exam. What should we do?

Billing victims for the cost of the medical forensic examination is contrary to both
the letter and spirit of VAWA 2005 and Minn. Stat. § 609.35. Billing victims for
the cost of the exam may prevent victims from accessing medical and forensic
evidence collection services. Billing victims for the cost of the exam results in
secondary victimization, which can have lasting and complicating effects on the
victim. At times, victims have been billed but have been unable to pay, so the bill
has gone to collections. This practice can lead to long-term negative financial
consequences to victims.
As discussed at length above, victims may receive a bill for “medical care” that is not clearly the
responsibility of the county under Minn. Stat. 609.35. By having a clearly articulated agreement
and written policy within your jurisdiction, however, it is possible to arm both healthcare
professionals and advocates with the information they need to explain the billing process to victims.
Victims must be fully aware of how and for what services they may be billed. If victims in your
jurisdiction are receiving bills, it is imperative that a multidisciplinary group meet immediately to
determine how to ensure victims do not mistakenly receive bills for costs associated with forensic
evidence collection, and whether victims can expect to receive a bill for medical services not paid by
the county (if that is the case).

Why do victims of sexual assault receive special treatment by
having access to a free medical exam?

Sexual assault victims are not receiving special treatment. As described in the
glossary, the purpose of the medical forensic examination is twofold: medical
attention and forensic evidence collection. The medical forensic exam is therefore
part of the processing of the crime scene. The county pays the costs for most
other criminal investigations whether or not the case is prosecuted (for example,
the county will pay for the costs associated with combing grass for bullet casings
or dusting a room for fingerprints). The difference here is that the crime scene is
the victim’s body; the hospital is the site where the evidence collection work is
done.
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Our hospital serves the residents of several counties. It’s
confusing for our hospital to know which Minnesota county to
bill for the exam, since each county has a different billing
department. Is there a way to make the billing process easier?

Yes. A list of county billing contacts is maintained and frequently updated by the
Minnesota Department of Public Safety, Office of Justice Programs, Crime
Victims Reparations. The most updated version of the list is available on Crime
Victims Reparations website. At time of press, this website was under
construction and the specific location of the document is uncertain. For access
to the document, please call 651-201-7300. The 2011 version of this document
is also located in Appendix C. SVJI @ MNCASA is working with the Minnesota
Hospital Association to help educate Minnesota hospital billing department staff
members about this resource.

When will the Crime Victims Reparations program pay for
these exams?

The county in which the assault occurred is considered the payor of first resort
for medical forensic exams, whether the victim chose to report the assault to law
enforcement or not. 129 In order to be eligible for Crime Victims Reparations
funds, the victim must report the crime to law enforcement and must cooperate
fully with the investigation and prosecution of the case. 130 Thus, charges
associated with medical forensic exams conducted in restricted cases are not
eligible for reimbursement by Crime Victims Reparations funds.
Furthermore, in reported cases, Crime Victims Reparations funds are only available to pay for
charges associated with the medical forensic examination that are not covered by the county in
which the assault occurred.
So, only if the case was reported to law enforcement and the victim is cooperating fully with the
investigation and only if the county in which the assault occurred has not reimbursed the health
care provider fully will the victim be eligible for Crime Victim Reparations.
If the hospital in your jurisdiction automatically sends bills for medical forensic exams to Crime
Victims Reparations, this must immediately stop. Please work with your hospital billing department
to instead send bills to the county where the assault occurred.
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Minn. Stat. § 609.35 (c) (2003).
Additional eligibility requirements apply. For more information on Minnesota’s crime victim reparations funds, call
651-201-7300 or visit https://dps.mn.gov/divisions/ojp/help-for-crime-victims/Pages/crime-victims-reparations.aspx
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Our county payor (County Attorney, Sheriff, etc.) refuses to pay
unless the assault is reported to law enforcement and/or the
victim’s name is provided on the bill. The county payor says
there is pressure from the county auditor to provide the victim’s
name, so that they know the bill is “legitimate.” What should
we do?
Requiring victims to report the assault to law enforcement in order to access the
medical forensic examination or render payment for the medical forensic exam
paid is a violation of both VAWA 2005 and Minn. Stat. § 609.35.

Although nothing in VAWA 2005 or Minn. Stat. § 609.35 specifically states that a county payor
cannot request a victim’s name in order pay the bill, this practice is discouraged as it is contrary to
the spirit of both VAWA 2005 and Minn. Stat. § 609.35. A victim who is forced to provide her
name to the county office in order to facilitate payment is, in a way, being asked to cooperate with
law enforcement, especially in counties where the county sheriff or the county attorney is the entity
responsible for payment. This is especially true in rural counties, where providing one’s name to a
county office will more likely break a victim’s sense of confidentiality and autonomy over her
decision to report. The practice of requiring a victim name in order to pay for an examination bill
is strongly discouraged, and may put Minnesota at risk for the loss of federal funding.
Often, county payors are under significant pressure from county auditors to document and account
for all county expenses. Try negotiating the use of another identifier that will satisfy the county
auditor’s needs yet still maintain victim confidentiality. It may be possible to use some combination
of medical facility name, patient number, examiner name, date and time to serve as an identifier.
For example, a potential identifier may be: 02122011CountyHospitalAnonymousCase1. For more
information on potential identifiers that do not include the victim’s name, please see Part VI,
Section E., Restricted Kit Storage Location.
If county officials insist that they must know a victim’s name or other identifying information as part
of his or her obligation to protect the community, encourage that official’s participation on a
multidisciplinary group or in other meetings to discuss the provision of sexual assault services within
the county. Encourage your county official to learn about general trends about sexual assault within
your jurisdiction, instead of requiring detailed victim-specific information. For more information on
how to engage law enforcement within the multidisciplinary framework, or how to overcome
differences in professional perceptions, see Part IV, Collaboration, Compromise and Committment:
The Necessity of a Multidisciplinary Approach to Forensic Compliance.
If refusal to pay on this point persists, you may seek help from the Grants Director of Crime Victim
Grants Unit with the Minnesota Department of Public Safety, Office of Justice Programs by calling
651-201-7300.
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Our jurisdiction is on the Minnesota border. Sometimes, there
is confusion about who to bill when the assault occurred
outside Minnesota, but the victim travels to Minnesota to have
the exam. What should we do?

This scenario is common in border cities. After being assaulted, victims may
travel to their hometown, or to a medical facility they may be more familiar with
in order to access the medical forensic examination. If you provide services to
victims in a border town, it is essential to understand how exam billing works in
other states as well as in Minnesota. Some of our neighboring states have one
centralized fund that pays for medical forensic examinations. When unsure of
how billing in another state works, contact that state’s sexual assault coalition for
more information. SVJI @ MNCASA can also put you in touch with an
appropriate contact person in another state coalition office.
For more information, see Appendix F: Minnesota Coalition Against Sexual Assault Fact Sheets:
Payment for Sexual Assault Exams When the Assault Occurs in One State but the Exam Occurs in a
Different State.

How is payment for the medical forensic exam handled if the
exam occurs at an Indian Health Services (IHS) facility or if the
assault occurred on tribal land?

Many factors may complicate payment for a medical forensic exam conducted at
an Indian Health Services (IHS) facility, or when the assault occurs on tribal land.
Complicated jurisdictional issues and other factors come into play for sexual assault
cases occurring on tribal land. Factors that must be known in order to answer this
question include: the exact location of the assault, the victim’s or suspect’s tribal
enrollment status, whether the tribal land in question is governed by P.L. 280
provisions, and whether the FBI, tribal law enforcement or the Minnesota county
involved would ultimately have jurisdiction over the crime, if reported.
Generally speaking, if a patient receives a medical forensic exam at an IHS facility, the patient
should not receive a bill for the evidence collection or any other related medical care, as care
rendered by IHS facilities is free for enrolled tribal members.
We recommend you call a multidisciplinary team meeting to discuss how payment for medical
forensic examinations occurs if your jurisdiction includes responding to Native victims and/or if
some medical forensic care is being performed by IHS facilities, or in other healthcare settings.

Conclusion

Although Minnesota has a state statute that addresses payment for the medical forensic exam, this
statute is not clear on all details related to exam payment. While the cost of forensic evidence
collection is clearly the responsibility of the county where the assault occurred, the cost of
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associated medical treatment is not clearly the responsibility of the county. It isn’t always easy to
draw a line between what services are considered “evidence collection” and what services are
considered “medical care.” Individual counties and hospitals have interpreted the statutory
language in different ways. As a result, there is a patchwork of payment practices across
Minnesota.
In order to best serve victims in your jurisdiction, it is necessary to address exam payment in a
multidisciplinary way. Thus, we urge Minnesota jurisdictions to learn more about what services are
considered “usual and customary” and how much it costs the local hospital to provide those
services.
By doing so, we hope to move Minnesota closer to the spirit of VAWA 2005 by ensuring victims do
not incur any “out of pocket costs” associated with the medical forensic exam, and that payment is
handled in such a way that victim privacy is as protected.
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B. Mandated Reporting
It is important to understand mandated reporting laws and how they interact with the requirements
of VAWA 2005. VAWA 2005 requires states to certify that victims need not report the assault to
law enforcement in order to access the medical forensic exam. But, for instance, many healthcare
professionals wonder how their responsibility to make mandated reports in certain situations can
co-exist with the VAWA 2005 mandates. This section will address this concern, as well as the
concerns of other professionals working with sexual assault victims.
Because mandated reporting laws depend on so many factors, like the type of information
disclosed, who it is disclosed by, and who it is disclosed to, it is understandable why these laws
create significant confusion for all professionals, not just healthcare professionals. Different
professionals may misunderstand each other’s mandated reporting responsibilities. For this reason,
we strongly encourage multidisciplinary teams to discuss mandated reporting and the types of
situations where team members may be mandated to report before an emergency situation arises.
By taking the time to better understand each team member’s professional obligation, your team will
be better able to respond to these confusing issues when they arise.

Please note: This section is not intended to serve as an all-inclusive definitive resource on
mandated reporting for all professionals. We encourage your team to seek out other training on
this issue, so that all team members are well-informed and aware of any updates to the law or how
the laws are interpreted. Suggestions on where to access more training will be highlighted
throughout this section. This section is only intended to lend some clarity to the most frequently
asked questions when it comes to mandated reporting, and how the obligation to report the assault
to law enforcement may or may not conflict with the requirements of VAWA 2005.
Frequently-asked questions with regard to medical mandated reporting are addressed first. Then,
frequently asked questions with reporting the sexual assault of children or vulnerable adults are
addressed.

Our hospital always calls law enforcement when a victim of
sexual assault presents at the Emergency Department. They
say that healthcare professionals in Minnesota are mandatory
reporters of sexual assault. Is this true?

In Minnesota, healthcare professionals are not mandated reporters of sexual
assault if the patient is a competent adult. 131 A competent adult is someone who
cannot be defined as legally vulnerable under vulnerable adult laws. 132
Unfortunately, there isn’t just one Minnesota statute that clearly states that
For a discussion of how medical mandated reporting works in other states, see Sexual Assault Reporting Requirements
for Competent Adult Victims, available at http://www.usmcmccs.org/famadv/restrictedreporting/National%20Rape%20Reporting%20Requirements%206.15.06.pdf
132
See Minn. Stat. § 626.5572 subd. 21. See also frequently-asked question “Who is a vulnerable adult? Who must
131

report the assault of a vulnerable adult?” page 109.
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healthcare professionals are not mandatory reporters of sexual assaults suffered by competent
adults. Instead, we have to infer that conclusion based on what other statutes do say or do not say.
To break this problem down, we must examine the relevant statutes:
VAWA 2005
This statute requires that states receiving federal STOP formula grant funds must ensure that
victims are provided with a medical forensic exam regardless of the victim’s decision to report the
assault to law enforcement. This statute supports a victim’s right to a medical forensic examination

without having to report the assault to law enforcement.

Minn. Stat. § 609.35

This statute provides that the cost of the medical forensic exam is the
responsibility of the county in which the assault occurred. Subsection (c) is clear
that exam payment is the responsibility of the county in which the assault
occurred even if the victim does not report the assault to law enforcement. This

statute supports a victim’s right to a medical forensic examination without having
to report the assault to law enforcement.
Minn. Stat. § 626.52 (2007) Reporting of suspicious wounds by health professionals
If a sexual assault patient also presents with a suspicious wound, however, a healthcare
professional may have to make a mandatory report to law enforcement about the suspicious
wound. This statute provides:

(1) Definition. As used in this section, "health professional" means a
physician, surgeon, person authorized to engage in the practice of
healing, superintendent or manager of a hospital, nurse, or pharmacist.
(2) Health professionals required to report. A health professional shall
immediately
report, as provided under section 626.53, to the local police department
or county sheriff all bullet wounds, gunshot wounds, powder burns, or any

other injury arising from, or caused by the discharge of any gun, pistol, or
any other firearm, which wound the health professional is called upon to

treat, dress, or bandage. A health professional shall report to the proper
police authorities any wound that the reporter has reasonable cause to
believe has been inflicted on a perpetrator of a crime by a dangerous
weapon other than a firearm as defined under section 609.02, subdivision
6.
(3) Reporting burns. A health professional shall file a written report with
the state fire
marshal within 72 hours after being notified of a burn injury or wound that
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the professional is called upon to treat, dress, or bandage, if the victim has
sustained second- or third-degree burns to five percent or more of the

body, the victim has sustained burns to the upper respiratory tract or
sustained laryngeal edema from inhaling superheated air, or the victim
has sustained a burn injury or wound that may result in the victim's death.
The state fire marshal shall provide the form for the report.
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Because this statute does not include sexual assault as a “suspicious wound” triggering a
mandatory report by a healthcare professional, it supports the inference that the sexual assault
itself is not a suspicious wound requiring a mandatory report. If a sexual assault patient presents
with a suspicious wound in addition to the sexual assault, it is clear a mandatory report of the
wound must be made, but the fact that the patient was also a victim of a sexual assault need not
be reported.

Who is a mandated reporter of the sexual assault of a child?
Certain professionals are mandated reporters of the sexual assault of a child.

Minn. Stat. § 626.556 subd. 3 defines who must report:
(a) A person who knows or has reason to believe a child is being neglected
or physically or sexually abused, as defined in subdivision 2, or has been
neglected or physically or sexually abused within the preceding three
years, shall immediately report the information to the local welfare
agency, agency responsible for assessing or investigating the report, police
department, or the county sheriff if the person is:
(1) a professional or professional's delegate who is engaged in the

practice of the healing arts, social services, hospital administration,
psychological or psychiatric treatment, child care, education, correctional
supervision, probation and correctional services, or law enforcement; or
(2) employed as a member of the clergy and received the information
while engaged in ministerial duties, provided that a member of the clergy
is not required by this subdivision to report information that is otherwise
privileged under section 595.02, subd. 1, paragraph (c). 134

133
134

Emphasis added.
Emphasis added.
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Thus, professionals like law enforcement, healthcare professionals and advocates are mandated
reporters of the sexual assault of a child. However, not every situation of the sexual assault of a
child requires a mandated report. Only if the sexual assault is committed by certain persons with a
“significant relationship” to the child, or certain persons who have a “position of authority” over the
child must the sexual assault be reported.
Thus, not every professional on your team may be a mandated reporter of the sexual assault of a
child in every fact scenario. For this reason, we encourage multidisciplinary teams to discuss
mandated reporting and the types of situations where team members may be mandated to report
before an emergency situation arises. By taking the time to better understand each team
member’s professional obligation, your team will be better able to respond to these confusing
issues when they arise, and will avoid blaming one another in the emotional reaction that
sometimes occurs in these types of cases.
We also encourage your team to access additional, comprehensive training on this topic. The
Minnesota Department of Human Services has a helpful online training resource titled “An
Interactive Informational Guide on Mandated Reporting,” available at http://www.dhs.state.mn.us
(last visited March 18, 2011).

Who is a vulnerable adult? Who must report the sexual assault
of a vulnerable adult?
Only certain adults are considered vulnerable; and only certain professionals
must report a sexual assault of a vulnerable adult.

Minn. Stat. § 626.5572 subd. 21 defines vulnerable adult as:
(a) "Vulnerable adult" means any person 18 years of age or older who:
1) is a resident or inpatient of a facility
2) receives services at or from a facility required to be licensed to
serve adults under sections 245A.01 to 245A.15, except that a person
receiving outpatient services for treatment of chemical dependency or
mental illness, or one who is served in the Minnesota sex offender
program on a court-hold order for commitment, or is committed as a
sexual psychopathic personality or as a sexually dangerous person
under chapter 253B, is not considered a vulnerable adult unless the
person meets the requirements of clause (4);
3) receives services from a home care provider required to be licensed
under section 144A.46; or from a person or organization that
exclusively offers, provides, or arranges for personal care assistance
services under the medical assistance program as authorized under
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sections 256B.04, subd. 16, 256B.0625, subd. 19a, 256B.0651,
256B.0653 to 256B.0656 and 256B.0659; or
4) regardless of residence or whether any type of service is received,
possesses a physical or mental infirmity or other physical, mental, or
emotional dysfunction:
(i) that impairs the individual's ability to provide adequately for
the individual's own care without assistance, including the
provision of food, shelter, clothing, health care, or supervision;
and
(ii) because of the dysfunction or infirmity and the need for
care or services, the individual has an impaired ability to
protect the individual's self from maltreatment.
(b) For purposes of this subdivision, "care or services" means care or services
for the health, safety, welfare, or maintenance of an individual.”

Not all professionals are mandated reporters of the sexual assault of a vulnerable adult.

Minn. Stat. § 626.5572 subd. 16 provides:
Mandated reporter" means a professional or professional's delegate while
engaged in:
(1) social services;
(2) law enforcement;
(3) education;
(4) the care of vulnerable adults;
(5) any of the occupations referred to in section 214.01 subd. 2 [any
occupation regulated under a health related licensing board] 135
(6) an employee of a rehabilitation facility certified by the commissioner
of jobs and training for vocational rehabilitation;
(7) an employee or person providing services in a facility as defined in
subdivision 6; or
(8) a person that performs the duties of the medical examiner or coroner.

135

Clarification added.
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Please note that since advocates are not engaged in the activities named in this statute, they are
not considered mandated reporters of the sexual assault of a vulnerable adult. Thus, advocates
should not disclose this information without first obtaining the victim’s informed consent. It is
crucial for your multidisciplinary team to understand the differences between professional
obligations in order to best work together.
We also encourage your team to access additional, comprehensive training on this topic. The
Minnesota Department of Human Services has a helpful online training resource titled “Vulnerable
Adults Mandated Reporting,” available at http://registrations.dhs.state.mn.us/WebManRpt/ (last
visited March 18, 2011).
For more information, see Appendix MNCASA Fact Sheet: Mandated Reporting of the
Maltreatment of Vulnerable Adults: What is Required? Please note, however, that this Fact Sheet is
written for advocates, not for all professionals responding to sexual assaults.

If healthcare professionals do make a mandatory report of a
sexual assault as required by Minnesota law, because the victim
is a child or a vulnerable adult whose assault falls under
mandatory reporting requirements, will that mandatory report
be a violation of VAWA 2005?
In the event that a healthcare professional makes a mandated report because
the victim was a child or vulnerable adult whose assault falls under mandatory
reporting requirements, that mandated report will not violate VAWA 2005. This
is true for two reasons.

First, there has been guidance from the U.S. Department of Justice, Office on Violence Against
Women (OVW) that mandated reports by healthcare professionals do not violate VAWA 2005,
because, in most states, making a mandated report is possible without disclosing the identity of the
victim. Second, because the victim still does not have to cooperate with law enforcement if a
mandated report is made, there should not be a violation of VAWA 2005, although this practice
could be seen as violating the spirit of VAWA 2005. 136
In Minnesota, this also seems to hold true. Minn. Stat. § 626.53 describes how a mandatory report
must be made. 137 This statute is silent to whether the report must contain the victim’s name. In
See United States Department of Justice, Facts about the Office on Violence Against Women Focus Areas, available
at http://www.ovw.usdoj.gov/ovw-fs.htm#fs-focus-areas (last visited March 12, 2011).
137
Minn. Stat. §626.53 Report by Telephone and Letter.
(1) Reports to sheriffs and police chiefs. The report required by section 626.52, subd. 2, shall be made forthwith by
telephone or in person, and shall be promptly supplemented by letter, enclosed in a securely sealed, postpaid envelope,
addressed to the sheriff of the county in which the wound is examined, dressed, or otherwise treated; except that, if the
place in which the patient is treated for such injury or the patient's wound dressed or bandaged be in a city of the first,
second, or third class, such report shall be made and transmitted as herein provided to the chief of police of such city
instead of the sheriff. Except as otherwise provided in subdivision 2, the office of any such sheriff and of any such chief of
police shall keep the report as a confidential communication and shall not disclose the name of the person making the
same, and the party making the report shall not by reason thereof be subpoenaed, examined, or forced to testify in court
as a consequence of having made such a report.
(2) Reports to Department of Health. Upon receiving a report of a wound caused by or arising from the discharge of a
136
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reality, however, this plays out in different ways across the state. Because the statute is silent on this
point, it is possible that a victim’s name may be disclosed as part of the mandated report.
However, even if this does occur, since the victim would not have to cooperate with law
enforcement, a violation of VAWA 2005 should not occur.

Our hospital has to call law enforcement to respond to the
hospital when a sexual assault victim presents because law
enforcement officers are the only ones who have the sexual
assault evidence collection kits. Is there another way to get the
kits?

Yes, there are alternative ways to obtain sexual assault evidence collection kits
that do not involve contacting law enforcement. Contacting law enforcement to
respond for this reason may make victims feel intimidated, or that they must
report in order to access the exam. Sexual assault evidence collection kits can
be obtained by contacting the BCA Laboratory closest to you. The kits are free
and can be mailed directly to your hospital. Contact either BCA Laboratory listed
below to request kits: 138
BCA Laboratory
1430 Maryland Avenue East
St. Paul, MN 55106
651-793-2900
bcalab@state.mn.us

BCA Laboratory
Bemidji Regional Office
3700 North Norris Court NW
Bemidji, MN 56601
(218) 755-6600

Often, we hear from hospitals that are concerned that the sexual assault evidence collection kits
they have on hand have “expired.” Nothing within the kits expire except for the blood tubes; there
is a preservative in the blood tubes that loses its effectiveness after a time. If this occurs, the BCA
recommends simply changing out the blood tubes for fresh tubes and using the rest of the kit as it
is.

Conclusion

Mandated reporting causes significant confusion in Minnesota and across the nation, especially
when it comes to sexual assault.
Healthcare professionals in Minnesota are not mandated reporters of the sexual assault of a
firearm, the sheriff or chief of police shall forward the information contained in the report to the commissioner of health.
The commissioner of health shall keep the report as a confidential communication, as provided under subdivision 1. The
commissioner shall maintain a statewide, computerized record system containing summary data, as defined in section
13.02, on information received under this subdivision.
138
Minnesota Bureau of Criminal Apprehension, DNA Evidence Identification, Collection, and Preservation for Law
Enforcement, available at http://www.bca.state.mn.us/Lab/Documents/DNABrochure05.pdf (last visited February 3,
2011).
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competent adult victim. If a competent adult victim of a sexual assault also presents with a
“suspicious wound,” healthcare professionals may only report the suspicious wound and not the
fact that the patient also suffered a sexual assault. How this situation plays out “on the ground”
however, differs.
If a healthcare professional or another professional is required to make a mandatory report
because the victim is a child and the perpetrator has a significant relationship with that child, or is
in a position of authority over that child, or because the victim is a vulnerable adult, that report will
generally not be thought to violate VAWA 2005, since the victim may not be required to cooperate
with law enforcement.
Different professionals may misunderstand each other’s mandated reporting responsibilities. For
this reason, we strongly encourage multidisciplinary teams to discuss mandated reporting and the
types of situations where other professionals may have to make a mandated report before a
situation arises on this topic. We also encourage your team to take advantage of the additional
training opportunities on mandated reporting listed within this section. By taking the time to
understand other professionals’ obligations, you will be able to respond better as a team when this
issue arises.
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C. Emergency Care to Sexual Assault Victims
Minnesota has a statute that requires a certain level of prophylactic, or preventative healthcare, be
provided to patients who have been sexually assaulted. Minn. Stat. § 145.4712 (2007) addresses
prophylactic care for both pregnancy and sexually transmitted infections (STIs). In Minnesota,
sexual assault resulted in an estimated 12,700 sexually transmitted infections and 1,500
pregnancies in 2005 alone. 139 The statute’s aim is to reduce these staggering numbers.

Prophylactic care for pregnancy

Subdivision 1 of Minn. Stat. § 145.4712 discusses what type of consultation and treatment is
required for female sexual assault patients with regard to pregnancy prophylaxis. Medications that
are used to prevent pregnancy are called emergency contraception generally, and may also be
referred to by their brand names or other commonly-used names such as Plan B, ella, or the
Morning-After Pill. Such medications have guidelines from the manufacturers outlining the
timeline in which they are recommended and effective; research shows some medications are
effective up to 120 hours post-assault. 140

Minn. Stat. § 145.4712 (2007)
Subdivision 1. EMERGENCY CARE TO FEMALE SEXUAL ASSAULT
VICTIMS
(a) It shall be the standard of care for all hospitals that provide emergency
care to, at a minimum:
(1) provide each female sexual assault victim with medically and
factually accurate and unbiased written and oral information about
emergency contraception from the American College of Obstetricians
and Gynecologists and distributed to all hospitals by the Department
of Health;
(2) orally inform each female sexual assault victim of the option of
being provided with emergency contraception at the hospital; and
(3) immediately provide emergency contraception to each sexual
assault victim who requests it provided it is not medically
contraindicated and is ordered by a legal prescriber. Emergency
contraception shall be administered in accordance with current
Minnesota Department of Health, Costs of Sexual Violence (2007) at 11 available at
http://www.health.state.mn.us/injury/pub/svcosts.pdf (last visited March 12, 2011).
140
American College of Obstetricians and Gynecologists (ACOG). For more in-depth information on how the different
forms of emergency contraception medications work, please see Lisa Zindler, New Developments in Pregnancy
Prophylaxis webinar. Webinar recording available by emailing svji@mncasa.
139
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medical protocols regarding timing and dosage necessary to complete
the treatment.
(b) A hospital may administer a pregnancy test. If the pregnancy test
is positive, the hospital does not have to comply with the provisions in
paragraph (a).

Prophylactic care for sexually transmitted infections (STIs)

Subdivision 2 of Minn. Stat. § 145.4712 discusses what type of consultation and treatment is
required for male and female sexual assault patients with regard to prophylaxis for STIs.
Medications that are used in this context to prevent pregnancy are different classes of antibiotics.
Such medications have guidelines from the manufacturers outlining the timeline in which they are
recommended and effective; research exists to show efficacy up to 120 hours post-assault. 141

Minn. Stat. § 145.4712 (2007)
Subdivision 2. EMERGENCY CARE TO MALE AND FEMALE SEXUAL
ASSAULT VICTIMS
It shall be the standard of care for all hospitals that provide
emergency care to, at a minimum:
(1) provide each sexual assault victim with factually accurate and
unbiased written and oral medical information about prophylactic
antibiotics for treatment of sexually transmitted diseases;
(2) orally inform each sexual assault victim of the option of being
provided prophylactic antibiotics for treatment of sexually transmitted
diseases at the hospital; and
(3) immediately provide prophylactic antibiotics for treatment of
sexually transmitted diseases to each sexual assault victim who
requests it, provided it is not medically contraindicated and is ordered
by a legal prescriber.

See Centers for Disease Control (CDC) 2010 STD Treatment Guidelines, available at:
http://www.cdc.gov/std/treatment/2010/ (last visited February 23, 2011) and Ellen Johnson, RN, CEN, CPEN, SANE-A,
STIs: Addressing Sexual Assault Patient Concerns and Providing Appropriate Care webinar recording available at
http://cc.readytalk.com/play?id=6s53fe (last visited March 12, 2011). Webinar materials also available by emailing
svji@mncasa.org.
141
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Our Catholic-affiliated hospital says that they are not required
to provide emergency contraception to sexual assault patients.
Is this true?

No. Catholic-affiliated hospitals must still comply with the requirements of Minn.
Stat. § 145.4712 subd. 1. Although access to emergency contraception has
been increasing generally, there are still obstacles to its availability in hospitals
affiliated with the Catholic Church. This is so because health care provided in
these hospitals is based on guidelines developed by the United States Conference
of Catholic Bishops titled Ethical and Religious Directives for Catholic Health
Care Services. 142 These guidelines are based on religious teachings that prohibit
using artificial contraception or providing abortions.
Despite these teachings, however, the Catholic Church issued Directive 36 for Catholic Health
Services, which instructs hospitals to make emergency contraception available to victims of sexual
assault. 143 Directive 36 allows emergency contraception to “a female who has been raped to
defend herself against a potential conception from the sexual assault. If, after appropriate testing,
there is no evidence that conception has occurred already, she may be treated with medications
that would prevent ovulation, sperm capacitation, or fertilization.” Minn. Stat. § 145.4712 subd.
1(b) allows for pregnancy testing to be completed prior to the provision of emergency
contraception. Thus, Minnesota law makes allowances that coincide with Directive 36, so no
Catholic-affiliated hospital may deny emergency contraception to a sexual assault patient.
For more information on emergency contraception and the sexual assault patient, please see
Appendix F MNCASA Fact Sheet Emergency Contraception: Compassionate Care for Sexual
Assault Victims.

Our hospital doesn’t “immediately provide” emergency
contraception to sexual assault patients. Instead, the patient
is told to access the medications at a local pharmacy. Is the
hospital meeting the requirements of the law?
Hospitals providing emergency contraception must immediately provide
emergency contraception to sexual assault patients provided it is not
medically contraindicated. Emergency contraception may be contraindicated
if a patient is taking conflicting medications, has a medical condition or has
alcohol or drugs in her system that may her ill if she ingests emergency
contraception at the time of the medical forensic exam. In these situations, it
may be appropriate to delay taking emergency contraception until later (but

Committee on Doctrine of the National Conference of Catholic Bishops, Ethical and Religious Directives for Catholic
Health Care Services, Fourth Edition, available at http://www.nccbuscc.org/bishops/directives.shtml#partfour (last visited

142

March 13, 2011).
143
Committee on Doctrine of the National Conference of Catholic Bishops, Ethical and Religious Directives for Catholic
Health Care Services, Fourth Edition, Directive 36, available at http://www.nccbuscc.org/bishops/directives.shtml#partfour
(last visited March 13, 2011).
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within the effective period of time – generally within 120 hours). However, hospitals must still
provide the medications prior to the patient’s discharge to take later as directed. It is often difficult
or embarrassing for patients to obtain emergency contraception themselves later at a local
pharmacy. Moreover, patients may not be able to afford the medication or have access to it in a
timely manner if expected to obtain it themselves. Thus, in order to be in compliance with statute,
hospitals must “immediately provide” the medication to patients, even if the patient ingests the
medication after discharge from the hospital.

What about prophylactic care for HIV/AIDS?

Minn. Stat. § 145.4712 subd. 2 contemplates that medically accurate written
and oral information also be provided to victims of sexual assault on HIV risk and
prophylactic care. The risk of HIV transmission from a sexual assault, while low,
is a common concern of patients and therefore must be addressed. The
administration of prophylactic medications for possible HIV infections is
extremely expensive. Most counties do not reimburse for the cost associated with
HIV prophylactic medications. 144 It is up to the healthcare professional treating
the patient to explain and assess the risk of HIV transmission and determine
when prophylactic medications may be indicated. In the event HIV prophylactic
medications are indicated, it is not usually possible to “immediately provide”
those medications at the time of the medical forensic examination because those
medications are difficult for patients to tolerate and must be carefully
administered and monitored over several months of treatment. Instead,
healthcare professionals usually refer patients to a primary health care provider,
infectious disease clinic, or public health department in order to treat patients for
potential HIV exposure.

Our hospital staff doesn’t provide any information in writing to
sexual assault patients explaining either STI or pregnancy
prophylactic medications. What should we do?

Your hospital must provide patients with medically accurate and unbiased
written information explaining STI and pregnancy prophylaxis options in order to
be in compliance with Minn. Stat. § 145.4712. The Minnesota Department of
Public Health has easily-accessible handouts on prophylactic medications for
STIs and pregnancy available on their website. These handouts comply with the
requirements set by Minn. Stat. § 145.4712.
Factually accurate and unbiased written information on STIs in four languages
(English, Spanish, Russian and Hmong) is available here:
http://www.health.state.mn.us/divs/idepc/dtopics/stds/infoaboutstds.html (last
144

See Part VI, Section A.
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visited March 18, 2011). Factually accurate and unbiased written information on emergency
contraception is available here:
http://www.health.state.mn.us/divs/fpc/profinfo/sexualassaultact.pdf (last visited March 18, 2011).
These handouts are also available in Appendix D and Appendix E. Please check the Minnesota
Department of Health website, however, for the most up to date information. In March 2011, SVJI
@ MNCASA requested the Minnesota Department of Health to review the handouts for accuracy
and make any necessary updates. In addition, we requested that the emergency contraception
information be translated into various languages in the same way the STI information has been.
More information on the availability of updated versions and translations is forthcoming.
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D. Minor Consent to Medical and Mental Health Treatment
The ability to have a medical forensic exam without reporting the
assault to law enforcement only applies to adult victims, right? Do
minors also have the right to a medical forensic exam without
reporting the assault to law enforcement?

Minors do have the right to a medical forensic examination without reporting the
assault to law enforcement, in certain situations. Healthcare professionals must
have a clear understanding of laws dictating a minor victim’s ability to consent to the
medical forensic exam and laws mandating the reporting of child sexual abuse.
Hospitals should offer regular trainings on medical mandated reporting and minor
consent to medical care and how these obligations and rights might intersect with
sexual assault patient care. Such trainings should be conducted in a multidisciplinary framework, so there is a good understanding across disciplines on what
various professional roles require. Trainings that incorporate role playing are highly
encouraged, to better illustrate how to make decisions in the midst of these difficult
and confusing situations.
There is Minnesota law granting minors the ability to consent to receive medical and
mental health treatment.

Minn. Stat. § 144.343 provides:
Minor's consent valid. Any minor may give effective consent for medical,
mental and other health services to determine the presence of or to treat
pregnancy and conditions associated therewith, venereal disease,
alcohol and other drug abuse, and the consent of no other person is
required.
In addition, § Minn. Stat. 144.344 provides:
Medical, dental, mental and other health services may be rendered to
minors of any age without the consent of a parent or legal guardian
when, in the professional's judgment, the risk to the minor's life or health
is of such a nature that treatment should be given without delay and the
requirement of consent would result in delay or denial of treatment.
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Is the medical forensic exam included as “medical services?”
Yes. While the statute doesn’t specifically list the medical forensic exam as a medical service, this
statutory language is often interpreted to include the medical forensic examination. Thus, minors
have the ability to consent to the receipt of the medical forensic exam themselves, and the consent
of no other, additional person is required. While this point has been the subject of some discussion
nationally, it is well-established in Minnesota that a minor’s ability to consent to medical care
includes the ability to consent to the medical forensic examination.
Who is a “minor?”
Unfortunately, the statute does not define who, specifically, is considered a “minor.” It is generally
accepted, however, that thirteen is the age at which a minor’s ability to consent is recognized.
When is it mandatory to report the sexual assault of a minor?
Please see Part VI, Section B. Mandated Reporting.

Our hospital has had situations where a minor’s parents or law
enforcement have insisted that we perform the examination on
the minor, but the minor refuses. Do minors have the right to
refuse a medical forensic exam?

Yes, minors do have the right to refuse a medical forensic examination. Because
Minnesota statute grants minors the ability to consent to a medical forensic
exam, logic dictates that minors also have the ability to withhold consent to a
medical forensic exam.
This situation has played out in a variety of ways in Minnesota hospitals. In some
situations, parents suspect that their minor child is (consensually) sexually active,
and the parents insist on a medical forensic examination to confirm or deny this
suspicion. In other situations, parents suspect that their minor child was sexually
assaulted, and insist on a medical forensic examination to preserve evidence and
treat any injury. In yet other situations, law enforcement insists that a minor
submit to a medical forensic examination, stating that since the minor may be a
victim, the examination must be conducted to gather evidence. In some cases,
law enforcement has obtained a warrant to gather evidence from a minor
victim’s body, claiming that a warrant will trump the minor’s ability to withhold
consent to the exam.

Clear guidance in these situations is offered by the National SANE Protocol, developed by the U.S.
Department of Justice: “In all cases, the medical forensic examination should never be done
against the will of patients.” Performing a medical forensic exam against the patient’s will presents
serious medical and legal ethics problems. In addition, performing a exam against the will of a
patient seriously compromises a victim’s trust of all professionals working in the system. Minor
victims are often the most vulnerable victims in our society, and the demand to gather evidence in
these cases is usually made with the protection of the minor in mind. However, it is our belief that
by respecting a minor’s ability to control his or her own body, we uphold the values that condemn
121

the assault against them in the first place. We hope to empower victims, not further degrade their
own control over their body by forcing an invasive examination that can be extremely invasive. By
creating an environment of respect, not pressure, it is our hope that more victims will eventually
choose to cooperate with law enforcement.
Healthcare professionals as well as other professionals on your team must have a clear
understanding of a minor patient’s ability to consent to or withhold consent to the medical forensic
exam. Hospitals should offer regular trainings on minor consent to medical care and how these
obligations and rights might intersect with sexual assault patient care. Such trainings should be
conducted in a multi-disciplinary framework, so there is a good understanding across disciplines on
what various professional roles require. Trainings that incorporate role playing are highly
encouraged, to better illustrate how to work through these difficult situations.

Conclusion

Minor victims of sexual assault, usually defined as thirteen years of age and older, have the right to
consent to or withhold consent to the medical forensic examination. Because these are difficult
situations to work through, we strongly encourage your multidisciplinary team to discuss how a
situation like this might be handled before there is a stressful situation within an Emergency
Department. By having a plan in place, all responding disciplines will better understand the
professional responsibilities, obligations and philosophies that drive one another’s response.
For more information on minor consent to medical care, please see Appendix F. MNCASA Fact
Sheets: Minor Consent for Medical and Mental Health Treatment.
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E. Polygraph Prohibition
Both VAWA 2005 and Minnesota law prohibit the use of polygraph examinations of sexual assault
victims as a condition for proceeding with the investigation of the offense. VAWA 2005 provides:

(a) In order to be eligible for grants under this subchapter, a State, Indian
tribal government, territorial government, or unit of local government shall
certify that, not later than 3 years after January 5, 2006, their laws,
policies, or practices will ensure that no law enforcement officer,
prosecuting officer or other government official shall ask or require an
adult, youth, or child victim of an alleged sex offense as defined under
Federal, tribal, State, territorial, or local law to submit to a polygraph
examination or other truth telling device as a condition for proceeding with
the investigation of such an offense.
(b) Prosecution
The refusal of a victim to submit to an examination described in
subsection (a) of this section shall not prevent the investigation, charging,
or prosecution of the offense. 145

Minnesota law also prohibits this practice, providing:

Minn. Stat. § 611A.26 POLYGRAPH EXAMINATIONS; CRIMINAL
SEXUAL CONDUCT COMPLAINTS; LIMITATIONS
1. Polygraph prohibition. No law enforcement agency or prosecutor shall
require that a complainant of a criminal sexual conduct offense submit to
a polygraph examination
as part of or a condition to proceeding with the investigation, charging, or
prosecution of such offense.
2. Law enforcement inquiry. A law enforcement agency or prosecutor may
not ask
that a complainant of a criminal sexual conduct offense submit to a
polygraph examination as part of the investigation, charging, or
prosecution of such offense unless the complainant has been referred to,
and had the opportunity to exercise the option of consulting with a sexual
assault counselor as defined in section 595.02, subdivision 1, paragraph
(k).
145

42 U.S.C.A. §3796gg-8.

123

3. Informed consent requirement. At the request of the complainant, a law
enforcement agency may conduct a polygraph examination of the
complainant only with the complainant's written, informed consent as
provided in this subdivision.
4. Informed consent. To consent to a polygraph, a complainant must
be informed
in writing that:
(1) the taking of the polygraph examination is voluntary and solely at
the victim's request;
(2) a law enforcement agency or prosecutor may not ask or require
that the complainant submit to a polygraph examination;
(3) the results of the examination are not admissible in court; and
(4) the complainant's refusal to take a polygraph examination may
not be used as a basis by the law enforcement agency or prosecutor
not to investigate, charge, or prosecute the offender.
5. Polygraph refusal. A complainant's refusal to submit to a polygraph
examination
shall not prevent the investigation, charging, or prosecution of the
offense.
6. Definitions. For the purposes of this section, the following terms
have the meanings
given.
(a) "Criminal sexual conduct" means a violation of section 609.342,
609.343, 609.34, 609.345, or 609.3451.
(b) "Complainant" means a person reporting to have been subjected
to criminal sexual conduct.
(c) "Polygraph examination" means any mechanical or electrical
instrument or device of any type used or allegedly used to examine,
test, or question individuals for the purpose of determining
truthfulness.

The purpose of these laws is to eliminate barriers to the reporting of sexual assault cases and
encourage law enforcement to use investigative methods that are more reliable and creative than a
polygraph. In some jurisdictions across the nation, the practice of using polygraph examinations on
sexual assault victims was routine, relied on and sometimes required. Other crime victims were not
treated in this way, which sent a message that sexual assault victims were not to be believed, and
fueled the myth that many sexual assaults are falsely reported. 146
For an overview of relevant research studies on the myth of false sexual assault reports, see Kaarin Long, Caroline
Palmer & Sara G. Thome, A Distinction Without A Difference: Why the Minnesota Supreme Court Should Overrule its
Precedent Precluding the Admission of Helpful Expert Testimony in Adult-Victim Sexual Assault Cases 31 Hamline J. Pub.
L & Pol’y 569, 588-591 (August 2010), available at http://www.mncasa.org/Documents/index_175_2534215409.pdf or
by contacting the Sexual Violence Justice Institute @ MNCASA at svji@mncasa.org.
146

124

By preventing law enforcement from requiring sexual assault victims to undergo a polygraph
examination as a condition of the investigation being pursued, we hope that more victims feel
believed, and will continue to participate in the criminal justice system.
If your jurisdiction requires sexual assault victims to comply with a polygraph in order to move
forward with an investigation, please call the Minnesota Department of Safety, Office of Justice
Programs, Crime Victim Grants Unit at 651-201-7300.
There are many creative investigative techniques that do not require the victim to endure a
polygraph examination. SVJI @ MNCASA can work with your jurisdiction to bring training and
resources to aid in sexual assault investigations. One resource, End Violence Against Women
International, has an affordable online training institute designed to improve the investigation and
prosecution of sexual assault cases. 147
For more information on the polygraph prohibition, see Appendix F, Minnesota Coalition Against
Sexual Assault Fact Sheets: Limitations on the Use of Polygraph Exams in Criminal Sexual Conduct
Cases.

See End Violence Against Women International, Online Training Institute, available at
http://www.evawintl.org/olti/Courses.aspx (last visited March 3, 2011).
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Goodhue County Adult Sexual Assault Response Protocol, Goodhue SMART February 1, 2011.
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